ATTACHMENT 1

COASTAL ZONE CONSISTENCY DETERMINATION
Nationwide Permit Reissuance Reissuance, SPN-20-62

Final 2020 Nationwide Permit Suspensions for the State of Maryland, the
Commonwealth of Pennsylvania, the District of Columbia and for Fort Belvoir, Fort
Myer, and the Pentagon in Virginia

I. Commonwealth of Pennsylvania

A. The following NWPs are suspended in the Commonwealth of Pennsylvania, except
in those areas and activities enumerated in Section 1.B. below:

NWP 1: Aids to Navigation

NWP 4: Fish and Wildlife Harvesting, Enhancement, & Attraction Devices and
Activities

NWP 5: Scientific Measurement Devices

NWP 7: Outfall Structures and Associated Intake Structures

NWP 10: Mooring Buoys

NWP 11: Temporary Recreational Structures

NWP 12: Oil or Natural Gas Pipeline Activities

NWP 13: Bank Stabilization

NWP 14: Linear Transportation Projects

NWP 15: U.S. Coast Guard Approved Bridges

NWP 18: Minor Discharges

NWP 19: Minor Dredging

NWP 20: Response Operations for Oil and Hazardous Substances

NWP 25: Structural Discharges

NWP 26: [Reserved]

NWP 29: Residential Developments

NWP 33: Temporary Construction, Access, and Dewatering

NWP 34: Cranberry Production Activities

NWP 36: Boat Ramps

NWP 37: Emergency Watershed Protection and Rehabilitation

NWP 39: Commercial and Institutional Developments

NWP 40: Agricultural Activities

NWP 41: Reshaping Existing Drainage Ditches and Irrigation Ditches

NWP 42: Recreational Facilities

NWP 43: Stormwater Management Facilities

NWP 45: Repair of Uplands Damaged by Discrete Events

NWP 46: Discharges in Ditches

NWP 47: [Reserved]

NWP 51: Land-Based Renewable Energy Generation Facilities

NWP 53: Removal of Low-Head Dams

NWP 54: Living Shorelines

NWP C: Electric Utility Line and Telecommunications Activities

NWP D: Utility Line Activities for Water and Other Substances

NWP E: Water Reclamation and Reuse Facilities
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B. This suspension of the NWPs listed in Part I.A of this Special Public Notice is not
applicable within the Commonwealth of Pennsylvania geographic boundaries for the
following:

a.  Areas within Pittsburgh District’s area of responsibility in the Commonwealth
of Pennsylvania. Please see the website below for the Regulatory boundaries

of the Pittsburgh District.
https://www.Irp.usace.army.mil/Portals/72/Requlatory District Map_Poster%2020190925 0921.pdf

The Pittsburgh District can be reached at the following email and phone
numbers for more information.
Pittsburgh Regulatory Branch email: Regulatory.Permits@usace.army.mil
Phone: (412) 395-7155

b. Part Il1.A.5 of the PASPGP-5 lists certain ineligible waterways for which
PASPGP authorization is not available. Therefore, consistent with the
processes outlined in Part VV.D of the PASPGP-5 (or its successor) and the
NWPs, NWP authorization may be available for activities that include
activities located channelward of the ordinary high water line (OHWL) on
non-tidal waters and/or the mean high water line (MHWL) on tidal waters on
the following water bodies in Pennsylvania):

1. The Delaware River, downstream of the U.S. Route 202 Bridge at New
Hope, Pennsylvania;

2. The Schuylkill River downstream of the Fairmount Dam in
Philadelphia, Pennsylvania;

c. Nationwide Permit Activities 7, 11, 12, 14, 15, 18, 19, 25, 33, NWP C, and
NWP D when the regulated activity or area of indirect impact (secondary
impact) is not wholly located within the Commonwealth of Pennsylvania, i.e.
the regulated activity extends across state boundaries.

Il. State of Maryland

A. The suspension of the NWPs listed in section I1.B of this notice is not applicable within the
State of Maryland in certain wetlands and other waters of the United States near the
Chesapeake and Delaware Canal. These areas include Back Creek (of the Chesapeake and
Delaware Canal), east of a line extending from Welch Point to Courthouse Point to the
Delaware line and to the Second Street Bridge to the south; Herring Creek east of the line
extending from Welch Point to Courthouse Point to the dam that crosses Herring Creek; and
Long Branch to the Boat Yard Road Bridge to the north, including adjacent and contiguous
jurisdictional wetlands to these tidal waterways. These exempted areas fall within the U.S.
Army Corps of Engineers (Corps) Philadelphia District’s regulatory geographic boundaries.

B. The following NWPs are suspended in the State of Maryland:
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NWP 1: Aids to Navigation

NWP 2: Structures in Artificial Canals

NWP 3: Maintenance (except for repair, rehabilitation, or replacement in-kind of
any previously authorized, currently serviceable structure or fill
destroyed or damaged by storms, floods, fires, or other discrete events)

NWP 5: Scientific Measurement Devices

NWP 6: Survey Activities

NWP 7: Outfall Structures and Associated Intake Structures

NWP 9: Structures in Fleeting and Anchorage Areas

NWP 10: Mooring Buoys

NWP 11: Temporary Recreational Structures

NWP 12: Oil or Natural Gas Pipeline Activities

NWP 13: Bank Stabilization

NWP 14: Linear Transportation Projects

NWP 15: U.S. Coast Guard Approved Bridges

NWP 16: Return Water from Upland Contained Disposal Areas

NWP 18: Minor Discharges

NWP 19: Minor Dredging

NWP 21: Surface Coal Mining Activities

NWP 26: [Reserved]

NWP 28: Modifications of Existing Marinas

NWP 29: Residential Developments

NWP 33: Temporary Construction, Access and Dewatering

NWP 34: Cranberry Production Activities

NWP 35: Maintenance Dredging of Existing Basins

NWP 36: Boat Ramps

NPW 39: Commercial and Institutional Developments

NWP 40: Agricultural Activities

NWP 41: Reshaping Existing Drainage Ditches and Irrigation Ditches

NWP 42: Recreational Facilities

NWP 43: Stormwater Management Facilities

NWP 44: Mining Activities

NWP 45: Repair of Uplands Damaged by Discrete Events

NWP 46: Discharges in Ditches

NWP 47: [Reserved]

NWP 49: Coal Remining Activities

NWP 50: Underground Coal Mining Activities

NWP 51: Land-Based Renewable Energy Generation Facilities

NWP 52: Water-Based Renewable Energy Generation Pilot Projects (except for

activities in tidal navigable waters of the United States)

NWP C: Electric Utility Line and Telecommunications Activities

NWP D: Utility Line Activities for Water and Other Substances

NWP E: Water Reclamation and Reuse Facilities



[1l.  District of Columbia
A. The Following NWPs are suspended within the District of Columbia:

NWP 21: Surface Coal Mining Activities
NWP 34: Cranberry Production Activities
NWP 48: Aquaculture Activities

NWP 49: Coal Remining Activities

NWP 50: Underground Coal Mining Activities
NWP A: Seaweed Mariculture Activities
NWP B: Finfish Mariculture Activities

IV. Military Installation of Northern Virginia within the Regulatory geographic boundaries of
the Baltimore District.

A. The NWPs are not suspended for Fort Myer, Fort Belvoir, and the Pentagon.

V. Suspension will terminate the Corps’ ability to verify any new projects under one of the
suspended NWPs unless and until the Chief of Engineers or the appropriate District or Division
Engineer makes a determination to the contrary pursuant to 33 C.F.R. § 330.4 or § 330.5.

For more information regarding the final regional conditions and the suspension of
Nationwide Permits, contact Ms. Beth E. Bachur, CENAB-OP-R, at (410) 962-4336, or
email at Beth.Bachur@usace.army.mil.




2020 Nationwide Permits Proposed Regional Conditions for Maryland

REGIONAL CONDITIONS TO THE 2020 NATIONWIDE PERMITS FOR THE
STATE OF MARYLAND

I. Regional Conditions Applicable to Specific Nationwide Permits within the State of
Maryland:

A. Nationwide Permit #3 Maintenance: Prior to commencing an activity the non-federal
permittee must submit a Pre-construction Notification (PCN) to the District Engineer, for that
portion of paragraph (a) of Nationwide Permit (NWP) 3 applicable to the repair, rehabilitation, or
replacement in-kind of any previously authorized currently serviceable structure or fill destroyed
or damaged by storms, floods, fires, or other discrete events.

1. For activities in all tidal and nontidal coastal plain streams in the State of Maryland or
nontidal Piedmont streams located in Harford and Cecil Counties, Maryland, the
District Engineer will coordinate review of the PCN with the National Marine
Fisheries Service (NMFS) pursuant to the requirements of the Magnuson-Stevens
Fishery Conservation and Management Act when:

a. A one-way tide gate is proposed to be used to replace an existing tide gate,
or when maintenance is proposed on an existing one-way tide gate. The
applicant, as part of the PCN, shall explain why it is not practicable to
replace the tide gate with self-regulating tide gates.

B. Nationwide Permit #23 Approved Categorical Exclusions: Prior to doing the work, the non-
federal permittee shall submit a Pre-construction Notification (PCN) to the District Engineer.
(See General Condition 32 and Regional General Condition 32)

C. Nationwide Permit #27 Aquatic Habitat Restoration, Establishment, and Enhancement
Activities: Prior to doing the work, the non-federal permittee shall submit a Pre-construction
Notification (PCN) to the District Engineer (see General Condition 32 and Regional General
Condition 32).

1. Any activity involving shellfish seeding, such as the placement of shell material or
any other habitat development or enhancement, is restricted to shellfish species that
are native to that waterbody.

2. For activities in all tidal and nontidal coastal plain streams within the State of
Maryland or nontidal Piedmont streams in Harford and Cecil Counties, Maryland, the
District Engineer will coordinate review of the PCN with the National Marine
Fisheries Service Habitat Conservation Division pursuant to the requirements of the
Magnuson Stevens Fishery Conservation and Management Act.
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D. Nationwide Permit #30 Moist Soil Management for Wildlife: Prior to doing the work, the

non-federal permittee must submit a Pre-Construction Notification (PCN) to the District
Engineer (see General Condition 32 and Regional General Conditions 32).

E. Nationwide Permit #48 Commercial Shellfish Aquaculture Activities:

1. This Nationwide Permit (NWP) does not authorize work where:

a.

b.

Activities are proposed to be located in mapped anadromous fish (striped bass,
Morone saxatilis) spawning habitat. The applicant may refer to MERLIN or
other reliable sources for this information.
http://dnrweb.dnr.state.md.us/MERLIN/

Work or activities are proposed to extend into anchorage areas; customary
boating channels; navigation fairways; marked, lighted, or charted channels;
or State or Federal Navigation Channels.

Work or activities are proposed that adversely affect ingress to and egress
from neighboring properties or other areas.

Predator control devices (i.e., mesh fences, mesh nets, mesh tents) are proposed to be
suspended or erected vertically or obliquely in the water column, or used to surround
or enclose shellfish/containment gear. This condition does not preclude the use of
cages for shellfish containment.

2. The prospective non-federal permittee must submit a Pre-construction Notification (PCN)
to the District Engineer using the Joint State/Federal Application for a Commercial
Shellfish Aguaculture Lease and Federal Permit
(http://dnr2.maryland.gov/fisheries/Documents/Commercial-Shellfish-L ease-

Application.pdf and http://dnr2.maryland.gov/fisheries/Documents/Shellfish-Lease-

Application-Instructions.pdf) when:

a.

The project does not have a valid authorization from the Corps in effect as of August
15, 2016, or

Where a “shell on bottom” project was not approved by the Maryland Department of
Natural Resources (MDNR) prior to July 1, 2009, or

The activity involves any change in the aquaculture type (bottom culture, floating
structures, or structures suspended in the water column) from what was previously
authorized by the Corps.

3. In addition to the information required by NWP 48, General Conditions and
Regional General Condition 32, the PCN must include the following information,
also published and provided on the District’s web site (see Commercial Shellfish
Mariculture):
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a.

C.

d.

Legible project vicinity map (black line on white background), to scale,
and depicting the footprint of project area relative to prominent land/water
geographic features, including approximate latitude/longitude coordinates
of the project footprint;

Legible overview plans (black line on white background), to scale
(100’:17, or 50°:1), depicting the entire project footprint and adjacent
waters overlaid on composite mapping of the 5 most recent years of SAV
data (derived from the Virginia Institute of Marine Science (VIMS) aerial
surveys), and showing local water depths (bathymetry) of the project area,
and other important ecological features of the site (e.g., native tidal marsh)
that may be affected by project activities.

Detailed project description, with the following information:

1. Description of proposed activities, including site preparation and
harvest activities (e.g., dredging, harrowing and dragging of
bottom substrate, tonging), and a description of how structures
and vertical and horizontal lines would be arranged throughout
the project area, spacing of rows and spacing between structures;

ii. Types of aquaculture gear to be used, including anchoring
devices, maximum number of vertical and horizontal lines, and
buoys;

iii. Acreage of project footprint affecting bottom and water column;

iv. Impacts (temporary and/or permanent) to aquatic areas required
for access to the aquaculture facility/gear, and remedial measures
proposed to restore temporarily affected aquatic areas;

v. Substrate type of bottom affected by proposed activities
(particularly for on-bottom activities) (e.g., soft sand, hard sand,
mud, shell.).

Provide information sufficiently detailed to identify how the proposed
work will not be adverse to general navigation in the area of the proposed
work and will not hinder or adversely affect ingress to or egress from
neighboring properties or other areas.

Cross-sectional view of proposed aquaculture structures and all associated

apparatus that represents the proposed operations of the activity (on-
bottom, suspended, or floating).
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4. The total number of vertical and horizontal lines must be minimized to the
maximum extent practicable.

Note: The Maryland Department of Natural Resources will forward the Joint Application
to the Corps on behalf of the applicant, or the applicant may submit the application
directly to the Corps. The Corps’ review period shall commence with the receipt of a
completed PCN at the Corps’ District Office.

F. Nationwide Permit #52 Water-Based Renewable Energy Generation Pilot Projects:

1. The PCN must indicate the project life span and include a detailed maintenance,
decommissioning, and demolition plan for the life of the project.

2. For activities in all tidal and nontidal stream coastal plain streams within the State
of Maryland or nontidal Piedmont streams in Harford and Cecil Counties,
Maryland, the Corps of Engineers will coordinate review of the Pre-Construction
Notification with the National Marine Fisheries Service pursuant to the
requirements of the Magnuson Stevens Fishery Conservation and Management
Act.

G. Nationwide Permit #53 Removal of Low-Head Dams:

1. For activities in all tidal and nontidal coastal plain streams within the State of
Maryland or nontidal Piedmont streams in Harford and Cecil Counties, Maryland, the
District Engineer will coordinate review of the Pre-construction Notification with the
National Marine Fisheries Service Habitat Conservation Division pursuant to the
requirements of the Magnuson Stevens Fishery Conservation and Management Act.

H. Nationwide Permit #54 Living Shorelines

1. Wetland components of living shoreline projects shall be maintained as a wetland,
with areal coverage by native, hydrophytic, non-nuisance species of at least 85% for 3
consecutive years. Monitoring reports documenting areal coverage shall be submitted
to the Corps annually. If 85% coverage by such species is not attained, the reasons for
the failure must be documented in writing and provided to the Corps with proposed
corrective measures, including replanting. Final corrective measures must be
completed, as approved by the Corps.

2. Living shoreline projects must result in no net loss of wetlands.

I1. Regional Conditions Applicable to Multiple and/or All 2020 Nationwide Permits
within the State of Maryland

Note: To qualify for NWP authorization, the prospective permittee must comply with the
following regional general conditions, as applicable, in addition to any specific NWP regional
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conditions identified above in Section I, the general conditions found in the proposal to reissue
and modify the NWPs published in the Federal Register on September 15, 2020 (85 FR 179),
and any case-specific special conditions imposed by the District Engineer.

A. Nationwide Permit Regional General Condition #2 Aquatic Life Movement:

1. Conditions for Anadromous Fish Use Areas:
a. This condition applies to NWPs: 3a, 25, 27, 38, 53, 54, A, B, C, and D.

b. To ensure that activities authorized do not impact spawning habitat or a migratory
pathway for anadromous fish, work is prohibited during February 15 to June 15 each
year to protect sensitive life stages of anadromous fish in all tidal and nontidal coastal
plain streams within the State of Maryland and nontidal Piedmont streams in Harford
and Cecil Counties, Maryland, unless specifically waived by the District Engineer in
consultation with NMFS..

2. Culverted road crossings of perennial and intermittent streams culverts must meet the
below depression criteria or a Pre-Construction Notification (PCN) is required to be
submitted to the District Engineer for review and coordination with the National Marine
Fisheries Service in anadromous fish use areas. Extensions of existing culverts that are
not depressed below the stream bottom do not require a PCN.

a. Culverts measuring greater than 36 inches in diameter must be depressed 12
inches below the stream bottom; or

b. Culverts measuring 36 inches or less in diameter must be depressed 6 inches
below the stream bottom.

3. If depression of the culvert is not practicable in accordance with this depression criteria,
the applicant must submit a Pre-Construction Notification, including a narrative
documenting measures evaluated to minimize disruption of the movement of aquatic life,
as well as specific documentation concerning site conditions and limitations on
depressing the culvert, cost, and engineering factors that prohibit depressing the
pipe/culvert. Options that need to be considered include the use of a bridge, bottomless
pipe, partial depression, or other measures to provide for the movement of aquatic
organisms. The documentation must also include photographs documenting site
conditions. The applicant may find it helpful to contact National Marine Fisheries
Service for recommendations about the measures to be taken to allow for fish passage.

B. Nationwide Permit Regional General Condition #18 Endangered Species:

1. For U.S. Fish and Wildlife Service (FWS) ESA species: All non-federal permittees
must use the FWS Chesapeake Bay Field Office Project Review website (IPaC)
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(https://www.fws.gov/chesapeakebay/EndSppWeb/ProjectReview/Index.html) to
determine if any Federally listed species or designated critical habitat may be present
in the proposed project area. A complete application must contain one of the
following:

a. If the FWS website shows that listed species or designated critical habitat may be
present in the proposed project area, then, using the FWS website tool, the
permittee must obtain and submit with the PCN a FWS Official Species List
tailored for the proposed project area. An Official Species List is considered valid
for 90 days.

b. If the FWS website shows that no listed species or designated critical habitat are
determined to be present in the proposed project area, then, using the FWS website
tool, the permittee must generate and submit with the PCN a report that includes an
online self-certification letter and a map of action area.

2. Interactions with NMFS Federally Threatened or Endangered Species: Any
interaction between sturgeon, sea turtles, or any species listed now or in the future under
Federal law as a threatened or endangered species (“listed species”) and the vessels
associated with the project must be reported to the NMFS as follows:

a. If the animal appears alive and uninjured (i.e., breathing normally, no visible wounds,
movement uninhibited), the permittee or its representative must report the incident to
the NMFS Northeast Region Marine Mammal and Sea Turtle Stranding and
Entanglement Hotline at (866) 755-6622 within 24 hours of returning from the trip on
which they made the discovery;

b. If the animal requires assistance, the call to the hotline must be made immediately;

c. If the animal appears to be injured (i.e. bleeding, gasping for air, etc.) or dead, the
permittee or its representative must also immediately call the hotline so the
appropriate rehabilitation or stranding network representative can be contacted. The
applicant shall also notify District Engineer of all communications and coordination
with the NMFS within two calendar days. Additional information about any federally
threatened or endangered species may be obtained online at:
https://www.greateratlantic.fisheries.noaa.gov/protected/section7/index.html. An
interaction is defined as an entanglement or capture of a listed species or a
strike/direct contact between vessels or equipment used for the project and a listed
species.

3. Vessel Buffer: When listed species are sighted, vessels must attempt to maintain a
distance of 50 yards (150 feet) or greater between the animal and the vessel whenever
possible. State and Federal regulations prohibit approaching a right whale within a 500
yard (1,500 foot) buffer zone. Any vessel finding itself within the 500 yard (1,500 foot)
buffer zone created by a surfacing right whale must depart immediately at a safe, slow
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speed. If other listed species are detected, vessels will reduce their speeds to 10 knots or
to the maximum extent practicable to ensure human safety. If listed species are sighted
off of a moving dredge, intentional approaches within 100 yards (300 feet) of the animal
must be avoided. Vessels must reduce speeds to 4 knots or the lowest speed practicable to
ensure human safety. Any interactions must be reported to the NMFS.

4. Conditions for Pile Driving Activities Applicable Within Tidal Waters of the
Chesapeake Bay in Maryland:

a. For the protection of listed species, pile driving methods must maintain noise level
thresholds not to exceed 150dB sound exposure level (SEL) re 1uPa or 206dB peak re
1uPa and for any pile driving activity that exceeds the peak sound level. A Pre-
Construction Notification (PCN) must be submitted to District Engineer if one of the
following conditions cannot be met :

i. Plastic or concrete piles must be less than 12 inches when a cushioned impact
hammer or vibratory hammer is utilized for installation.

ii. Timber piles must be 12 inches or less when a vibratory hammer is utilized for
installation.

iii. Vinyl or timber sheet piles must be 24 inches or less in width, as measured from
the outer edge of corrugation to the inner edge of corrugation, when a cushioned
impact hammer or vibratory hammer is used.

iv. Pile driving activities must be located within freshwater tributaries or within
tidal or nontidal wetlands.

v. Piles of any size/type with any hammer method must be installed behind diversion
structures or in the dry when the tide is out in the intertidal zone.

vi. Piles of any size/type with any hammer method must be installed between
November 30 and March 15.

b. Pile driving must be initiated with a soft start each day of pile driving, building up
power slowly from a low energy start-up over a 20 minute period to allow fish and
other wildlife to leave the area.

5. Sediment Disturbing Activities Time-of-Year Restriction: Within all tidal waters
of the Chesapeake Bay and its tidal tributaries in Maryland with salinity levels <6
parts per thousand, sediment disturbing activities, including pile driving activities, are
prohibited during the period April 1 through June 30 for the protection of shortnose
sturgeon during early life stages in these waters unless a waiver is received from the
District Engineer.
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6. Critical Habitat: Any work proposed in designated or proposed critical habitat
requires a Pre-Construction Notification (PCN) to the Corps. Current designated
Critical Habitat within the State of Maryland includes:

a. Potomac River from the mouth of the Chesapeake Bay to the Little Falls Dam,
including Brenton Bay and St. Clements Bay

b. Nanticoke River from the mouth of the Chesapeake Bay to the Route 313
bridge, and

c. Marshyhope Creek from the confluence with the Nanticoke River to the Route
318 bridge.

C. Nationwide Permit Regional General Condition #22 Designated Critical Resource
Waters:

1. Within the State of Maryland, the designated National Estuarine Research Reserves
applicable to this regional general condition are:
a. Jug Bay
b. Otter Point Creek
c. Monie Bay

2. Discharges of dredged or fill material into waters of the United States are not authorized
by NWPs 7 and 31 for any activity within, or directly affecting the above-listed
designated National Estuarine Research Reserves, including wetlands adjacent to those
waters.

3. For NWPs 3, 8, 22, 25, 27, 30, 37, and 38, a PCN must be submitted to the District
Engineer for any activity proposed in the above-listed designated National Estuarine
Research Reserves, including wetlands adjacent to those waters.

D. Nationwide Permit Regional General Condition #32 Pre-Construction Notification:

The following regional general conditions are incorporated as part of the terms and conditions of
NWP General Condition 32, Pre-Construction Notification. These regional general conditions
are applicable to all NWPs where a PCN is submitted to the District Engineer. This includes the
following: (a) those NWPs that require a PCN, (b) those NWPs requiring notification to the
District Engineer pursuant to NWP General Conditions 18 and 22, (c) those NWPs requiring
notification to the District Engineer pursuant to a regional condition, and (d) any other pre-
constriction notifications to the District Engineer where an applicant has requested verification of
an NWP authorization.

1. A PCN shall be submitted the Baltimore District Corps of Engineers for proposed
construction and modification of docks, piers, and other structures that will occur
along and/or within 150 feet of the horizontal limits of a federally authorized channel
within the Baltimore District Civil Works Boundary as identified by:
Page 8 of 12
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http://www.nab.usace.army.mil/Missions/Civil-Works/Nav-Maps/. In addition, a PCN
is required for the replacement of previously authorized, currently serviceable
structures located along federally authorized channels that are destroyed by an act of
nature or sudden event. All proposed work shall comply with the most current version
of the Baltimore District’s setback guidance on the Baltimore District Regulatory
website at:
http://www.nab.usace.army.mil/Portals/63/docs/Regulatory/Pubs/spnl11-17.pdf. As part
of any PCN adjacent to a federally authorized channel, the permittee must provide the
latitude and longitude of the channelward most point of the proposed structure.

2. Conditions for Waters Containing Submerged Aquatic Vegetation (SAV) Beds:
This condition applies to NWPs: 3a, 23, 27, 38, 48, 52, 53, 54, A, and B. When a
PCN is required, the District Engineer will provide a copy of the complete PCN to the
NMFS-HCD Chesapeake Bay Office for all activities proposed within 50 feet of
mapped SAV or locations of SAV otherwise identified from actual on-site SAV
surveys conducted during the growing season. The PCN shall include plans depicting
the entire project footprint and adjacent waters overlaid on composite mapping of the
5 most recent years of verified SAV data (derived from the Virginia Institute of
Marine Science (VIMS) aerial surveys or locations of SAV otherwise identified from
actual SAV surveys conducted during the growing season). The NMFS will have a 30
calendar day review and comment period from the date of their receipt of the EFH
assessment, as provided by the Magnuson-Stevens Fishery Conservation and
Management Act. Additional avoidance and minimization measures, such as
relocating a structure or time-of-year restrictions may be required to reduce impacts to
SAV habitat. The Virginia Institute of Marine Science aerial surveys may be obtained
at: http://web.vims.edu/bio/sav/index.html.

3. All PCNs to the District Engineer shall be completed using the established Corps of
Engineers permit application procedures for that locality (see
http://www.nab.usace.army.mil/Missions/Regulatory/PermitTypesandProcess.aspx).
The PCN shall include all activities that the applicant plans to undertake that are
reasonably related to the same project. All PCNs to the District Engineer shall include
the following information, where applicable, in addition to the information specified
in the nationwide permit conditions, including General Condition 32:

a. For projects along and/or within 150 feet of the horizontal limits of a federally
authorized channel, the location and depth of any Federal navigation channel
shall be shown in relation to the proposed project.

b. Copy of response from the FWS concerning any federally listed Threatened
and Endangered Species that may be affected by the proposed activity.
Completion of the required screening identified in Regional General
Conditions 18 and submission of the documents required by the PCN serves
as compliance with this condition.
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c. Copy of response from the State Historic Preservation Officer concerning
historic properties that may be affected by the proposed activity.

d. Documentation from the Maryland Historical Trust indicating whether the
proposed project is located within a State Natural Heritage site, Outstanding
National Resource Water, or National Estuarine Research Reserve. For
further information, reference NWP General Condition 22.

4. Applicable to all perennial and intermittent streams within anadromous fish use areas,
the Corps shall provide a copy of the PCN, including the supporting documentation,
to the NMFS in accordance with the Magnuson Stevens Fisheries Conservation and
Management Act for any culvert which cannot be depressed as outlined in Regional
General Condition 2 for Aquatic Life Movements for NWP 3 and any other applicable
NWP. The NMFS will have a 30 calendar day review and comment period from the
date of their receipt of the Essential Fish Habitat Assessment, as provided by the
Magnuson-Stevens Act.

E. Nationwide Permit Regional General Conditions A for Certain Activities in Navigable
Waters:

1. The following minimum clearances are required for aerial electric power transmission
lines crossing navigable waters of the United States. These clearances are related to
the clearances over the navigable channel provided by existing fixed bridges, or the
clearances which would be required by the United States Coast Guard for new fixed
bridges, in the vicinity of the proposed aerial transmission line. These clearances are
based on the low point of the line under conditions producing the greatest sag, taking
into consideration temperature, load, wind, length of span, and type of supports as
outlined in the National Electrical Safety Code:

Nominal System Voltage (kV) Minimum additional clearance (ft.)
above
clearance required for bridges

115 and below 20
138 22

161 24

230 26

350 30

500 35

700 42
750-765 45

a. The PCN for aerial transmission lines over navigable waters must include the
nominal system voltage and the additional clearance above low steel for
bridges, if available, or above maximum high water elevation;
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b. Corps of Engineer regulation ER 1110-2-4401 prescribes minimum vertical
clearances for power communication lines over Corps lake projects. In instances
where both this regional condition and ER 1110-2-4401 apply, the greater minimum
clearance is required; and

c. Clearances for communication lines, stream gaging cables, ferry cables, and other
aerial crossings must be a minimum of ten feet above clearances required for bridges,
unless specifically authorized otherwise by the District Engineer.

d. All proposed work shall comply with the most current version of the Baltimore
District’s setback guidance on the Baltimore District Regulatory website at:
http://www.nab.usace.army.mil/Portals/63/docs/Regulatory/Pubs/spn11-17.pdf.

2. Within 60 days of completing an activity that involves an aerial transmission line,
submerged cable, or submerged pipeline across a navigable water of the United States
(i.e., Section 10 waters), the permittee shall furnish the District Engineer and the National
Oceanic and Atmospheric Administration, Nautical Data Branch, N/CS26, Station 7317,
1315 East-West Highway, Silver Spring, Maryland, 20910, with professional, certified
as-built drawings, to scale, with control (i.e., latitude/longitude, state plane coordinates),
depicting the alignment and minimum clearance of the aerial wires above the mean high
water line at the time of survey or depicting the elevations and alignment of the buried
cable or pipeline across the navigable waterway.

3. Aids to Navigation: If the Corps or the U.S. Coast Guard determine that private
aids to navigation are required to mark the project area, The permittee must
prepare and provide for USCG approval (address below)l, a Private Aids to
Navigation Application (CG-2554), which and the approval must be received
prior to commencement of the authorized work. The form can be found at:
http://www.uscg.mil/forms/cg/CG_2554.pdf. Within 30 days of the date of receipt
of the USCG approval, the permittee must provide a copy to the Corps.

F. Nationwide Permit Regional General Condition B Poured Concrete into Forms:

1. Activities that involve the discharge of poured concrete must be contained within cells or
watertight forms until the concrete is set.

SPECIAL NOTES:

1. Where the State has denied 401 WQC and/or not concurred with the District
Engineer' CZM consistency determination for a NWP authorization, the prospective
permittee should contact the State to obtain an activity specific review and approval
by the State prior to submitting any required PCN to the District Engineer.
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2. The following addresses shall be used for notification to those Federal and State
agencies, where the review of the PCN must be coordinated by the District Engineer.

Maryland Department of Natural Resources
Environmental Review, B-3

Tawes State Office Building

580 Taylor Avenue

Annapolis, Maryland 21401

State Historic Preservation Officer:
Maryland Historical Trust

Division of Historical & Cultural Programs
100 Community Place

Crownsville, Maryland 21032-2023

Maryland Department of the Environment
Water Resources Administration

Tidal Wetlands Division

Montgomery Park Business Center

1800 Washington Boulevard, Suite 430
Baltimore, Maryland 21230-1708

Maryland Department of the Environment
Non-tidal Wetlands and Waterways
Division/CZC Unit

Montgomery Park Business Center, Suite 430
Baltimore, Maryland 21230-1708

Environmental Protection Agency
1650 Arch Street
Philadelphia, Pennsylvania 19103-2029

U.S. Department of the Interior
Fish and Wildlife Service

177 Admiral Cochrane Drive
Annapolis, Maryland 21401

National Marine Fisheries Service-Chesapeake Bay Office
Habitat Conservation and Ecosystem Services Division
200 Harry S. Truman Pkwy, Ste 460

Annapolis, Maryland 21401
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ATTACHMENT 2

COASTAL ZONE CONSISTENCY DETERMINATION
Nationwide Permit Reissuance, SPN-20-62

Nationwide Permits, Conditions, Further Information, and Definitions'

A. Index of Nationwide Permits, Conditions, District Engineer’s Decision, Further
Information, and Definitions

Nationwide Permits

1. Aids to Navigation

2. Structures in Artificial Canals

3. Maintenance

4. Fish and Wildlife Harvesting, Enhancement, and Attraction Devices and
Activities

5. Scientific Measurement Devices

6. Survey Activities

7. Outfall Structures and Associated Intake Structures

8. Oil and Gas Structures on the Outer Continental Shelf
9. Structures in Fleeting and Anchorage Areas

10. Mooring Buoys

11. Temporary Recreational Structures

12. Oil or Natural Gas Pipeline Activities

13. Bank Stabilization

14. Linear Transportation Projects

15. U.S. Coast Guard Approved Bridges

16. Return Water From Upland Contained Disposal Areas
17. Hydropower Projects

18. Minor Discharges

19. Minor Dredging

20. Response Operations for Oil or Hazardous Substances
21. Surface Coal Mining Activities

22. Removal of Vessels

23. Approved Categorical Exclusions

24. Indian Tribe or State Administered Section 404 Programs
25. Structural Discharges

26. [Reserved]

27. Aquatic Habitat Restoration, Establishment, and Enhancement Activities
28. Modifications of Existing Marinas

29. Residential Developments

30. Moist Soil Management for Wildlife

31. Maintenance of Existing Flood Control Facilities

32. Completed Enforcement Actions

33. Temporary Construction, Access, and Dewatering

34. Cranberry Production Activities

35. Maintenance Dredging of Existing Basins

36. Boat Ramps

" The proposed 2020 nationwide permits were published in the September 15, 2020, issue of the
Federal Register (85 FR 57298).



37.
38.
39.
40.

41

42.
43.
44.
45.
46.
47.
48.
49.
50.
51.
52.
53.
54.

A.
B.
C.
D.
E.

Emergency Watershed Protection and Rehabilitation
Cleanup of Hazardous and Toxic Waste

Commercial and Institutional Developments
Agricultural Activities

. Reshaping Existing Drainage Ditches

Recreational Facilities

Stormwater Management Facilities

Mining Activities

Repair of Uplands Damaged by Discrete Events
Discharges in Ditches

[Reserved]

Commercial Shellfish Mariculture Activities

Coal Remining Activities

Underground Coal Mining Activities

Land-Based Renewable Energy Generation Facilities
Water-Based Renewable Energy Generation Pilot Projects
Removal of Low-Head Dams

Living Shorelines

Seaweed Mariculture Activities

Finfish Mariculture Activities

Electric Utility Line and Telecommunications Activities
Utility Line Activities for Water and Other Substances
Water Reclamation and Reuse Facilities

Nationwide Permit General Conditions

OCoO~NOOOAPS,WN-=-

. Navigation

. Aquatic Life Movements

. Spawning Areas

. Migratory Bird Breeding Areas

. Shellfish Beds

. Suitable Material

. Water Supply Intakes

. Adverse Effects from Impoundments
. Management of Water Flows

. Fills Within 100-Year Floodplains

. Equipment

. Soil Erosion and Sediment Controls
. Removal of Temporary Fills

. Proper Maintenance

. Single and Complete Project

. Wild and Scenic Rivers

. Tribal Rights

. Endangered Species

. Migratory Birds and Bald and Golden Eagles
. Historic Properties



21

31

. Discovery of Previously Unknown Remains and Artifacts
22.
23.
24.
25.
26.
27.
28.
29.
30.

Designated Critical Resource Waters
Mitigation

Safety of Impoundment Structures

Water Quality

Coastal Zone Management

Regional and Case-by-Case Conditions
Use of Multiple Nationwide Permits
Transfer of Nationwide Permit Verifications
Compliance Certification

. Activities Affecting Structures or Works Built by the United States
32.

Pre-Construction Notification

District Engineer’s Decision

Further Information

Definitions

Best management practices (BMPs)
Compensatory mitigation
Currently serviceable

Direct effects

Discharge

Ecological reference
Enhancement
Establishment (creation)
High Tide Line

Historic property
Independent utility

Indirect effects

Loss of waters of the United States
Navigable waters

Non-tidal wetland

Open water

Ordinary high water mark
Perennial stream
Practicable
Pre-construction notification
Preservation
Re-establishment
Rehabilitation

Restoration

Riffle and pool complex
Riparian areas

Shellfish seeding



Single and complete linear project
Single and complete non-linear project
Stormwater management
Stormwater management facilities
Stream bed

Stream channelization

Structure

Tidal wetland

Tribal lands

Tribal rights

Vegetated shallows

Waterbody

B. Nationwide Permits

1. Aids to Navigation. The placement of aids to navigation and regulatory
markers that are approved by and installed in accordance with the requirements
of the U.S. Coast Guard (see 33 CFR, chapter |, subchapter C, part 66).
(Authority: Section 10 of the Rivers and Harbors Act of 1899 (Section 10))

2. Structures in Artificial Canals. Structures constructed in artificial canals within
principally residential developments where the connection of the canal to a
navigable water of the United States has been previously authorized (see 33
CFR 322.5(g)). (Authority: Section 10)

3. Maintenance. (a) The repair, rehabilitation, or replacement of any previously
authorized, currently serviceable structure or fill, or of any currently serviceable
structure or fill authorized by 33 CFR 330.3, or of any currently serviceable
structure or fill that did not require a permit at the time it was constructed,
provided that the structure or fill is not to be put to uses differing from those uses
specified or contemplated for it in the original permit or the most recently
authorized modification. Minor deviations in the structure's configuration or filled
area, including those due to changes in materials, construction techniques,
requirements of other regulatory agencies, or current construction codes or
safety standards that are necessary to make the repair, rehabilitation, or
replacement are authorized. This includes the placement of new or additional
riprap to protect the structure or fill, provided the placement of riprap is the
minimum necessary to protect the structure or fill or to ensure the safety of the
structure or fill. This NWP authorizes the removal of previously authorized
structures or fills. Any stream channel modification is limited to the minimum
necessary for the repair, rehabilitation, or replacement of the structure or fill; such
modifications, including the removal of material from the stream channel, must be
immediately adjacent to the project. This NWP also authorizes the removal of
accumulated sediment and debris within, and in the immediate vicinity of, the
structure or fill. This NWP also authorizes the repair, rehabilitation, or



replacement of those structures or fills destroyed or damaged by storms, floods,
fire or other discrete events, provided the repair, rehabilitation, or replacement is
commenced, or is under contract to commence, within two years of the date of
their destruction or damage. In cases of catastrophic events, such as hurricanes
or tornadoes, this two-year limit may be waived by the district engineer, provided
the permittee can demonstrate funding, contract, or other similar delays.

(b) This NWP also authorizes the removal of accumulated sediments and debris
outside the immediate vicinity of existing structures (e.g., bridges, culverted road
crossings, water intake structures, etc.). The removal of sediment is limited to the
minimum necessary to restore the waterway in the vicinity of the structure to the
approximate dimensions that existed when the structure was built, but cannot
extend farther than 200 feet in any direction from the structure. This 200 foot limit
does not apply to maintenance dredging to remove accumulated sediments
blocking or restricting outfall and intake structures or to maintenance dredging to
remove accumulated sediments from canals associated with outfall and intake
structures. All dredged or excavated materials must be deposited and retained in
an area that has no waters of the United States unless otherwise specifically
approved by the district engineer under separate authorization.

(c) This NWP also authorizes temporary structures, fills, and work, including the
use of temporary mats, necessary to conduct the maintenance activity.
Appropriate measures must be taken to maintain normal downstream flows and
minimize flooding to the maximum extent practicable, when temporary structures,
work, and discharges, including cofferdams, are necessary for construction
activities, access fills, or dewatering of construction sites. Temporary fills must
consist of materials, and be placed in a manner, that will not be eroded by
expected high flows. After conducting the maintenance activity, temporary fills
must be removed in their entirety and the affected areas returned to pre-
construction elevations. The areas affected by temporary fills must be
revegetated, as appropriate.

(d) This NWP does not authorize maintenance dredging for the primary purpose
of navigation. This NWP does not authorize beach restoration. This NWP does
not authorize new stream channelization or stream relocation projects.

Notification: For activities authorized by paragraph (b) of this NWP, the permittee
must submit a pre-construction notification to the district engineer prior to
commencing the activity (see general condition 32). The pre-construction
notification must include information regarding the original design capacities and
configurations of the outfalls, intakes, small impoundments, and canals.
(Authorities: Section 10 of the Rivers and Harbors Act of 1899 and section 404 of
the Clean Water Act (Sections 10 and 404))



Note: This NWP authorizes the repair, rehabilitation, or replacement of any
currently serviceable structure or fill that does not qualify for the Clean Water Act
section 404(f) exemption for maintenance.

4. Fish and Wildlife Harvesting, Enhancement, and Attraction Devices and
Activities. Fish and wildlife harvesting devices and activities such as pound nets,
crab traps, crab dredging, eel pots, lobster traps, duck blinds, and clam and
oyster digging, fish aggregating devices, and small fish attraction devices such
as open water fish concentrators (sea kites, etc.). This NWP does not authorize
artificial reefs or impoundments and semi-impoundments of waters of the United
States for the culture or holding of motile species such as lobster, or the use of
covered oyster trays or clam racks. (Authorities: Sections 10 and 404)

5. Scientific Measurement Devices. Devices, whose purpose is to measure and
record scientific data, such as staff gages, tide and current gages, meteorological
stations, water recording and biological observation devices, water quality testing
and improvement devices, and similar structures. Small weirs and flumes
constructed primarily to record water quantity and velocity are also authorized
provided the discharge is limited to 25 cubic yards. Upon completion of the use
of the device to measure and record scientific data, the measuring device and
any other structures or fills associated with that device (e.g., foundations,
anchors, buoys, lines, etc.) must be removed to the maximum extent practicable
and the site restored to pre-construction elevations. (Authorities: Sections 10
and 404)

6. Survey Activities. Survey activities, such as core sampling, seismic exploratory
operations, plugging of seismic shot holes and other exploratory-type bore holes,
exploratory trenching, soil surveys, sampling, sample plots or transects for
wetland delineations, and historic resources surveys. For the purposes of this
NWP, the term “exploratory trenching” means mechanical land clearing of the
upper soil profile to expose bedrock or substrate, for the purpose of mapping or
sampling the exposed material. The area in which the exploratory trench is dug
must be restored to its pre-construction elevation upon completion of the work
and must not drain a water of the United States. In wetlands, the top 6 to 12
inches of the trench should normally be backfilled with topsoil from the trench.
This NWP authorizes the construction of temporary pads, provided the discharge
does not exceed 1/10-acre in waters of the U.S. Discharges and structures
associated with the recovery of historic resources are not authorized by this
NWP. Drilling and the discharge of excavated material from test wells for oil and
gas exploration are not authorized by this NWP; the plugging of such wells is
authorized. Fill placed for roads and other similar activities is not authorized by
this NWP. The NWP does not authorize any permanent structures. The
discharge of drilling mud and cuttings may require a permit under section 402 of
the Clean Water Act. (Authorities: Sections 10 and 404)




7. Outfall Structures and Associated Intake Structures. Activities related to the
construction or modification of outfall structures and associated intake structures,
where the effluent from the outfall is authorized, conditionally authorized, or
specifically exempted by, or otherwise in compliance with regulations issued
under the National Pollutant Discharge Elimination System Program (section 402
of the Clean Water Act). The construction of intake structures is not authorized
by this NWP, unless they are directly associated with an authorized outfall
structure.

Notification: The permittee must submit a pre-construction notification to the
district engineer prior to commencing the activity. (See general condition 32.)
(Authorities: Sections 10 and 404)

8. Oil and Gas Structures on the Outer Continental Shelf. Structures for the
exploration, production, and transportation of oil, gas, and minerals on the outer
continental shelf within areas leased for such purposes by the Department of the
Interior, Bureau of Ocean Energy Management. Such structures shall not be
placed within the limits of any designated shipping safety fairway or traffic
separation scheme, except temporary anchors that comply with the fairway
regulations in 33 CFR 322.5(1). The district engineer will review such proposals to
ensure compliance with the provisions of the fairway regulations in 33 CFR
322.5(1). Any Corps review under this NWP will be limited to the effects on
navigation and national security in accordance with 33 CFR 322.5(f), as well as
33 CFR 322.5(l) and 33 CFR part 334. Such structures will not be placed in
established danger zones or restricted areas as designated in 33 CFR part 334,
nor will such structures be permitted in EPA or Corps-designated dredged
material disposal areas.

Notification: The permittee must submit a pre-construction notification to the
district engineer prior to commencing the activity. (See general condition 32.)
(Authority: Section 10)

9. Structures in Fleeting and Anchorage Areas. Structures, buoys, floats, and
other devices placed within anchorage or fleeting areas to facilitate moorage of
vessels where such areas have been established for that purpose. (Authority:
Section 10)

10. Mooring Buoys. Non-commercial, single-boat, mooring buoys. (Authority:
Section 10)

11. Temporary Recreational Structures. Temporary buoys, markers, small
floating docks, and similar structures placed for recreational use during specific
events such as water skiing competitions and boat races or seasonal use,
provided that such structures are removed within 30 days after use has been
discontinued. At Corps of Engineers reservoirs, the reservoir managers must
approve each buoy or marker individually. (Authority: Section 10)




12. Oil or Natural Gas Pipeline Activities. Activities required for the construction,
maintenance, repair, and removal of oil and natural gas pipelines and associated
facilities in waters of the United States, provided the activity does not result in the
loss of greater than 1/2-acre of waters of the United States for each single and
complete project.

Oil or natural gas pipelines: This NWP authorizes discharges of dredged or fill
material into waters of the United States and structures or work in navigable
waters for crossings of those waters associated with the construction,
maintenance, or repair of oil and natural gas pipelines, including outfall and
intake structures. There must be no change in pre-construction contours of
waters of the United States. An “oil or natural gas pipeline” is defined as any pipe
or pipeline for the transportation of any form of oil or natural gas, including
petrochemical products, for any purpose.

Material resulting from trench excavation may be temporarily sidecast into waters
of the United States for no more than three months, provided the material is not
placed in such a manner that it is dispersed by currents or other forces. The
district engineer may extend the period of temporary side casting for no more
than a total of 180 days, where appropriate. In wetlands, the top 6 to 12 inches of
the trench should normally be backfilled with topsoil from the trench. The trench
cannot be constructed or backfilled in such a manner as to drain waters of the
United States (e.g., backfilling with extensive gravel layers, creating a french
drain effect). Any exposed slopes and stream banks must be stabilized
immediately upon completion of the utility line crossing of each waterbody.

Oil or natural gas pipeline substations: This NWP authorizes the construction,
maintenance, or expansion of substation facilities associated with an oil or
natural gas pipeline in non-tidal waters of the United States, provided the activity,
in combination with all other activities included in one single and complete
project, does not result in the loss of greater than 1/2-acre of waters of the United
States. This NWP does not authorize discharges into non-tidal wetlands adjacent
to tidal waters of the United States to construct, maintain, or expand substation
facilities.

Foundations for above-ground oil or natural gas pipelines: This NWP authorizes
the construction or maintenance of foundations for above-ground oil or natural
gas pipelines in all waters of the United States, provided the foundations are the
minimum size necessary.

Access roads: This NWP authorizes the construction of access roads for the
construction and maintenance of oil or natural gas pipelines, in non-tidal waters
of the United States, provided the activity, in combination with all other activities
included in one single and complete project, does not cause the loss of greater
than 1/2-acre of non-tidal waters of the United States. This NWP does not



authorize discharges into non-tidal wetlands adjacent to tidal waters for access
roads. Access roads must be the minimum width necessary (see Note 2, below).
Access roads must be constructed so that the length of the road minimizes any
adverse effects on waters of the United States and must be as near as possible
to pre-construction contours and elevations (e.g., at grade corduroy roads or
geotextile/gravel roads). Access roads constructed above pre-construction
contours and elevations in waters of the United States must be properly bridged
or culverted to maintain surface flows.

This NWP may authorize oil or natural gas pipelines in or affecting navigable
waters of the United States even if there is no associated discharge of dredged
or fill material (see 33 CFR part 322). Oil or natural gas pipelines routed in, over,
or under section 10 waters without a discharge of dredged or fill material require
a section 10 permit.

This NWP authorizes, to the extent that Department of the Army authorization is
required, temporary structures, fills, and work necessary for the remediation of
inadvertent returns of drilling fluids to waters of the United States through sub-
soil fissures or fractures that might occur during horizontal directional drilling
activities conducted for the purpose of installing or replacing oil or natural gas
pipelines. These remediation activities must be done as soon as practicable, to
restore the affected waterbody. District engineers may add special conditions to
this NWP to require a remediation plan for addressing inadvertent returns of
drilling fluids to waters of the United States during horizontal directional drilling
activities conducted for the purpose of installing or replacing oil or natural gas
pipelines.

This NWP also authorizes temporary structures, fills, and work, including the use
of temporary mats, necessary to conduct the oil or natural gas pipeline activity.
Appropriate measures must be taken to maintain normal downstream flows and
minimize flooding to the maximum extent practicable, when temporary structures,
work, and discharges, including cofferdams, are necessary for construction
activities, access fills, or dewatering of construction sites. Temporary fills must
consist of materials, and be placed in a manner, that will not be eroded by
expected high flows. After construction, temporary fills must be removed in their
entirety and the affected areas returned to pre-construction elevations. The areas
affected by temporary fills must be revegetated, as appropriate.

Notification: The permittee must submit a pre-construction notification to the
district engineer prior to commencing the activity if: (1) a section 10 permit is
required; (2) the discharge will result in the loss of greater than 1/10-acre of
waters of the United States; or (3) the proposed oil or natural gas pipeline activity
is associated with an overall project that is greater than 250 miles in length and
the project purpose is to install new pipeline (vs. conduct repair or maintenance
activities) along the majority of the distance of the overall project length. If the
proposed oil or gas pipeline is greater than 250 miles in length, the pre-



construction notification must include the locations and proposed impacts for all
crossings of waters of the United States that require DA authorization, including
those crossings authorized by NWP would not otherwise require pre-construction
notification. (See general condition 32.) (Authorities: Sections 10 and 404)

Note 1: Where the oil or natural gas pipeline is constructed, installed, or
maintained in navigable waters of the United States (i.e., section 10 waters)
within the coastal United States, the Great Lakes, and United States territories, a
copy of the NWP verification will be sent by the Corps to the National Oceanic
and Atmospheric Administration (NOAA), National Ocean Service (NOS), for
charting the oil or natural gas pipeline to protect navigation.

Note 2: For oil or natural gas pipeline activities crossing a single waterbody more
than one time at separate and distant locations, or multiple waterbodies at
separate and distant locations, each crossing is considered a single and
complete project for purposes of NWP authorization. Oil or natural gas pipeline
activities must comply with 33 CFR 330.6(d).

Note 3: Access roads used for both construction and maintenance may be
authorized, provided they meet the terms and conditions of this NWP. Access
roads used solely for construction of the oil or natural gas pipeline must be
removed upon completion of the work, in accordance with the requirements for
temporary fills.

Note 4: Pipes or pipelines used to transport gaseous, liquid, liquescent, or slurry
substances over navigable waters of the United States are considered to be
bridges, and may require a permit from the U.S. Coast Guard pursuant to section
9 of the Rivers and Harbors Act of 1899. However, any discharges of dredged or
fill material into waters of the United States associated with such oil or natural
gas pipelines will require a section 404 permit (see NWP 15).

Note 5: This NWP authorizes oil or natural gas pipeline maintenance and repair
activities that do not qualify for the Clean Water Act section 404(f) exemption for
maintenance of currently serviceable fills or fill structures.

Note 6: For NWP 12 activities that require pre-construction notification, the PCN
must include any other NWP(s), regional general permit(s), or individual permit(s)
used or intended to be used to authorize any part of the proposed project or any
related activity, including other separate and distant crossings that require
Department of the Army authorization but do not require pre-construction
notification (see paragraph (b)(4) of general condition 32). The district engineer
will evaluate the PCN in accordance with Section D, “District Engineer’s
Decision.” The district engineer may require mitigation to ensure that the
authorized activity results in no more than minimal individual and cumulative
adverse environmental effects (see general condition 23).
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13. Bank Stabilization. Bank stabilization activities necessary for erosion control
or prevention, such as vegetative stabilization, bioengineering, sills, rip rap,
revetment, gabion baskets, stream barbs, and bulkheads, or combinations of
bank stabilization techniques, provided the activity meets all of the following
criteria:

(a) No material is placed in excess of the minimum needed for erosion protection;

(b) The activity is no more than 500 feet in length along the bank, unless the
district engineer waives this criterion by making a written determination
concluding that the discharge will result in no more than minimal adverse
environmental effects (an exception is for bulkheads — the district engineer
cannot issue a waiver for a bulkhead that is greater than 1,000 feet in length
along the bank);

(c) The activity will not exceed an average of one cubic yard per running foot, as
measured along the length of the treated bank, below the plane of the ordinary
high water mark or the high tide line, unless the district engineer waives this
criterion by making a written determination concluding that the discharge will
result in no more than minimal adverse environmental effects;

(d) The activity does not involve discharges of dredged or fill material into special
aquatic sites, unless the district engineer waives this criterion by making a written
determination concluding that the discharge will result in no more than minimal
adverse environmental effects;

(e) No material is of a type, or is placed in any location, or in any manner, that
will impair surface water flow into or out of any waters of the United States;

(f) No material is placed in a manner that will be eroded by normal or expected
high flows (properly anchored native trees and treetops may be used in low
energy areas);

(9) Native plants appropriate for current site conditions, including salinity, must
be used for bioengineering or vegetative bank stabilization;

(h) The activity is not a stream channelization activity; and

(i) The activity must be properly maintained, which may require repairing it after
severe storms or erosion events. This NWP authorizes those maintenance and
repair activities if they require authorization.

This NWP also authorizes temporary structures, fills, and work, including the use

of temporary mats, necessary to construct the bank stabilization activity.
Appropriate measures must be taken to maintain normal downstream flows and
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minimize flooding to the maximum extent practicable, when temporary structures,
work, and discharges, including cofferdams, are necessary for construction
activities, access fills, or dewatering of construction sites. Temporary fills must
consist of materials, and be placed in a manner, that will not be eroded by
expected high flows. After construction, temporary fills must be removed in their
entirety and the affected areas returned to pre-construction elevations. The areas
affected by temporary fills must be revegetated, as appropriate.

Notification: The permittee must submit a pre-construction notification to the
district engineer prior to commencing the activity if the bank stabilization activity:
(1) involves discharges into special aquatic sites; or (2) is in excess of 500 feet in
length; or (3) will involve the discharge of greater than an average of one cubic
yard per running foot as measured along the length of the treated bank, below
the plane of the ordinary high water mark or the high tide line. (See general
condition 32.) (Authorities: Sections 10 and 404)

Note: In coastal waters and the Great Lakes, living shorelines may be an
appropriate option for bank stabilization, and may be authorized by NWP 54.

14. Linear Transportation Projects. Activities required for crossings of waters of
the United States associated with the construction, expansion, modification, or
improvement of linear transportation projects (e.g., roads, highways, railways,
trails, driveways, airport runways, and taxiways) in waters of the United States.
For linear transportation projects in non-tidal waters, the discharge cannot cause
the loss of greater than 1/2-acre of waters of the United States. For linear
transportation projects in tidal waters, the discharge cannot cause the loss of
greater than 1/3-acre of waters of the United States. Any stream channel
modification, including bank stabilization, is limited to the minimum necessary to
construct or protect the linear transportation project; such modifications must be
in the immediate vicinity of the project.

This NWP also authorizes temporary structures, fills, and work, including the use
of temporary mats, necessary to construct the linear transportation project.
Appropriate measures must be taken to maintain normal downstream flows and
minimize flooding to the maximum extent practicable, when temporary structures,
work, and discharges, including cofferdams, are necessary for construction
activities, access fills, or dewatering of construction sites. Temporary fills must
consist of materials, and be placed in a manner, that will not be eroded by
expected high flows. Temporary fills must be removed in their entirety and the
affected areas returned to pre-construction elevations. The areas affected by
temporary fills must be revegetated, as appropriate.

This NWP cannot be used to authorize non-linear features commonly associated

with transportation projects, such as vehicle maintenance or storage buildings,
parking lots, train stations, or aircraft hangars.

12



Notification: The permittee must submit a pre-construction notification to the
district engineer prior to commencing the activity if: (1) the loss of waters of the
United States exceeds 1/10-acre; or (2) there is a discharge in a special aquatic
site, including wetlands. (See general condition 32.) (Authorities: Sections 10 and
404)

Note 1: For linear transportation projects crossing a single waterbody more than
one time at separate and distant locations, or multiple waterbodies at separate
and distant locations, each crossing is considered a single and complete project
for purposes of NWP authorization. Linear transportation projects must comply
with 33 CFR 330.6(d).

Note 2: Some discharges for the construction of farm roads or forest roads, or
temporary roads for moving mining equipment, may qualify for an exemption
under section 404(f) of the Clean Water Act (see 33 CFR 323.4).

Note 3: For NWP 14 activities that require pre-construction notification, the PCN
must include any other NWP(s), regional general permit(s), or individual permit(s)
used or intended to be used to authorize any part of the proposed project or any
related activity, including other separate and distant crossings that require
Department of the Army authorization but do not require pre-construction
notification (see paragraph (b)(4) of general condition 32). The district engineer
will evaluate the PCN in accordance with Section D, “District Engineer’s
Decision.” The district engineer may require mitigation to ensure that the
authorized activity results in no more than minimal individual and cumulative
adverse environmental effects (see general condition 23).

15. U.S. Coast Guard Approved Bridges. Discharges of dredged or fill material
incidental to the construction of a bridge across navigable waters of the United
States, including cofferdams, abutments, foundation seals, piers, and temporary
construction and access fills, provided the construction of the bridge structure
has been authorized by the U.S. Coast Guard under section 9 of the Rivers and
Harbors Act of 1899 or other applicable laws. Causeways and approach fills are
not included in this NWP and will require a separate section 404 permit.
(Authority: Section 404 of the Clean Water Act (Section 404))

16. Return Water From Upland Contained Disposal Areas. Return water from an
upland contained dredged material disposal area. The return water from a
contained disposal area is administratively defined as a discharge of dredged
material by 33 CFR 323.2(d), even though the disposal itself occurs in an area
that has no waters of the United States and does not require a section 404
permit. This NWP satisfies the technical requirement for a section 404 permit for
the return water where the quality of the return water is controlled by the state
through the Clean Water Act section 401 certification procedures. The dredging
activity may require a section 404 permit (33 CFR 323.2(d)), and will require a
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section 10 permit if located in navigable waters of the United States. (Authority:
Section 404)

17. Hydropower Projects. Discharges of dredged or fill material associated with
hydropower projects having: (a) Less than 10,000 kW of total generating capacity
at existing reservoirs, where the project, including the fill, is licensed by the
Federal Energy Regulatory Commission (FERC) under the Federal Power Act of
1920, as amended; or (b) a licensing exemption granted by the FERC pursuant
to section 408 of the Energy Security Act of 1980 (16 U.S.C. 2705 and 2708) and
section 30 of the Federal Power Act, as amended.

Notification: The permittee must submit a pre-construction notification to the
district engineer prior to commencing the activity. (See general condition 32.)
(Authority: Section 404)

18. Minor Discharges. Minor discharges of dredged or fill material into all waters
of the United States, provided the activity meets all of the following criteria:

(a) The quantity of discharged material and the volume of area excavated do not
exceed 25 cubic yards below the plane of the ordinary high water mark or the
high tide line;

(b) The discharge will not cause the loss of more than 1/10-acre of waters of the
United States; and

(c) The discharge is not placed for the purpose of a stream diversion.

Notification: The permittee must submit a pre-construction notification to the
district engineer prior to commencing the activity if: (1) the discharge or the
volume of area excavated exceeds 10 cubic yards below the plane of the
ordinary high water mark or the high tide line, or (2) the discharge is in a special
aquatic site, including wetlands. (See general condition 32.) (Authorities:
Sections 10 and 404)

19. Minor Dredding. Dredging of no more than 50 cubic yards below the plane of
the ordinary high water mark or the mean high water mark from navigable waters
of the United States (i.e., section 10 waters). This NWP does not authorize the
dredging or degradation through siltation of coral reefs, sites that support
submerged aquatic vegetation (including sites where submerged aquatic
vegetation is documented to exist but may not be present in a given year),
anadromous fish spawning areas, or wetlands, or the connection of canals or
other artificial waterways to navigable waters of the United States (see 33 CFR
322.5(g)). All dredged material must be deposited and retained in an area that
has no waters of the United States unless otherwise specifically approved by the
district engineer under separate authorization. (Authorities: Sections 10 and 404)
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20. Response Operations for Oil or Hazardous Substances. Activities conducted
in response to a discharge or release of oil or hazardous substances that are
subject to the National Oil and Hazardous Substances Pollution Contingency
Plan (40 CFR part 300) including containment, cleanup, and mitigation efforts,
provided that the activities are done under either: (1) the Spill Control and
Countermeasure Plan required by 40 CFR 112.3; (2) the direction or oversight of
the federal on-scene coordinator designated by 40 CFR part 300; or (3) any
approved existing state, regional or local contingency plan provided that the
Regional Response Team (if one exists in the area) concurs with the proposed
response efforts. This NWP also authorizes activities required for the cleanup of
oil releases in waters of the United States from electrical equipment that are
governed by EPA’s polychlorinated biphenyl spill response regulations at 40 CFR
part 761. This NWP also authorizes the use of temporary structures and fills in
waters of the U.S. for spill response training exercises. (Authorities: Sections 10
and 404)

21. Surface Coal Mining Activities. Discharges of dredged or fill material into
waters of the United States associated with surface coal mining and reclamation
operations, provided the following criteria are met:

(a) The activities are already authorized, or are currently being processed by
states with approved programs under Title V of the Surface Mining Control and
Reclamation Act of 1977 or by the Department of the Interior, Office of Surface
Mining Reclamation and Enforcement;

(b) The discharge must not cause the loss of greater than 1/2-acre of non-tidal
waters of the United States. This NWP does not authorize discharges into tidal
waters or non-tidal wetlands adjacent to tidal waters; and

(c) The discharge is not associated with the construction of valley fills. A “valley
fill” is a fill structure that is typically constructed within valleys associated with
steep, mountainous terrain, associated with surface coal mining activities.

Notification: The permittee must submit a pre-construction notification to the
district engineer. (See general condition 32.) (Authorities: Sections 10 and 404)

22. Removal of Vessels. Temporary structures or minor discharges of dredged or
fill material required for the removal of wrecked, abandoned, or disabled vessels,
or the removal of man-made obstructions to navigation. This NWP does not
authorize maintenance dredging, shoal removal, or riverbank snagging.

Notification: The permittee must submit a pre-construction notification to the
district engineer prior to commencing the activity if: (1) the vessel is listed or
eligible for listing in the National Register of Historic Places; or (2) the activity is
conducted in a special aquatic site, including coral reefs and wetlands. (See
general condition 32.) If the vessel is listed or eligible for listing in the National
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Register of Historic Places, the permittee cannot commence the activity until
informed by the district engineer that compliance with the “Historic Properties”
general condition is completed. (Authorities: Sections 10 and 404)

Note 1: If a removed vessel is disposed of in waters of the United States, a
permit from the U.S. EPA may be required (see 40 CFR 229.3). If a Department
of the Army permit is required for vessel disposal in waters of the United States,
separate authorization will be required.

Note 2: Compliance with general condition 18, Endangered Species, and
general condition 20, Historic Properties, is required for all NWPs. The concern
with historic properties is emphasized in the notification requirements for this
NWP because of the possibility that shipwrecks may be historic properties.

23. Approved Categorical Exclusions. Activities undertaken, assisted, authorized,
regulated, funded, or financed, in whole or in part, by another Federal agency or
department where:

(a) That agency or department has determined, pursuant to the Council on
Environmental Quality's implementing regulations for the National Environmental
Policy Act (40 CFR part 1500 et seq.), that the activity is categorically excluded
from the requirement to prepare an environmental impact statement or
environmental assessment analysis, because it is included within a category of
actions which neither individually nor cumulatively have a significant effect on the
human environment; and

(b) The Office of the Chief of Engineers (Attn: CECW-CO) has concurred with
that agency’s or department’s determination that the activity is categorically
excluded and approved the activity for authorization under NWP 23.

The Office of the Chief of Engineers may require additional conditions, including
pre-construction notification, for authorization of an agency’s categorical
exclusions under this NWP.

Notification: Certain categorical exclusions approved for authorization under this
NWP require the permittee to submit a pre-construction notification to the district
engineer prior to commencing the activity (see general condition 32). The
activities that require pre-construction notification are listed in the appropriate
Regulatory Guidance Letter(s). (Authorities: Sections 10 and 404)

Note: The agency or department may submit an application for an activity
believed to be categorically excluded to the Office of the Chief of Engineers (Attn:
CECW-CO). Prior to approval for authorization under this NWP of any agency's
activity, the Office of the Chief of Engineers will solicit public comment. As of the
date of issuance of this NWP, agencies with approved categorical exclusions are:
the Bureau of Reclamation, Federal Highway Administration, and U.S. Coast
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Guard. Activities approved for authorization under this NWP as of the date of this
notice are found in Corps Regulatory Guidance Letter 05-07. Any future
approved categorical exclusions will be announced in Regulatory Guidance
Letters and posted on this same web site.

24. Indian Tribe or State Administered Section 404 Programs. Any activity
permitted by a state or Indian Tribe administering its own section 404 permit
program pursuant to 33 U.S.C. 1344(g)-(l) is permitted pursuant to section 10 of
the Rivers and Harbors Act of 1899. (Authority: Section 10)

Note 1: As of the date of the promulgation of this NWP, only New Jersey and
Michigan administer their own section 404 permit programs.

Note 2: Those activities that do not involve an Indian Tribe or State section 404
permit are not included in this NWP, but certain structures will be exempted by
Section 154 of Pub. L. 94-587, 90 Stat. 2917 (33 U.S.C. 591) (see 33 CFR
322.4(b)).

25. Structural Discharges. Discharges of material such as concrete, sand, rock,
etc., into tightly sealed forms or cells where the material will be used as a
structural member for standard pile supported structures, such as bridges,
transmission line footings, and walkways, or for general navigation, such as
mooring cells, including the excavation of bottom material from within the form
prior to the discharge of concrete, sand, rock, etc. This NWP does not authorize
filled structural members that would support buildings, building pads, homes,
house pads, parking areas, storage areas and other such structures. The
structure itself may require a separate section 10 permit if located in navigable
waters of the United States. (Authority: Section 404)

26. [Reserved]

27. Aquatic Habitat Restoration, Enhancement, and Establishment Activities.
Activities in waters of the United States associated with the restoration,
enhancement, and establishment of tidal and non-tidal wetlands and riparian
areas, the restoration and enhancement of non-tidal streams and other non-tidal
open waters, and the rehabilitation or enhancement of tidal streams, tidal
wetlands, and tidal open waters, provided those activities result in net increases
in aquatic resource functions and services.

To be authorized by this NWP, the aquatic habitat restoration, enhancement, or
establishment activity must be planned, designed, and implemented so that it
results in aquatic habitat that resembles an ecological reference. An ecological
reference may be based on the characteristics of one or more intact aquatic
habitats or riparian areas of the same type that exist in the region. An ecological
reference may be based on a conceptual model developed from regional
ecological knowledge of the target aquatic habitat type or riparian area.
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To the extent that a Corps permit is required, activities authorized by this NWP
include, but are not limited to: the removal of accumulated sediments; releasing
sediment from reservoirs to restore downstream habitat, the installation, removal,
and maintenance of small water control structures, dikes, and berms, as well as
discharges of dredged or fill material to restore appropriate stream channel
configurations after small water control structures, dikes, and berms are
removed; the installation of current deflectors; the enhancement, rehabilitation, or
re-establishment of riffle and pool stream structure; the placement of in-stream
habitat structures; modifications of the stream bed and/or banks to enhance,
rehabilitate, or re-establish stream meanders; the removal of stream barriers,
such as undersized culverts, fords, and grade control structures; the backfilling of
artificial channels; the removal of existing drainage structures, such as drain tiles,
and the filling, blocking, or reshaping of drainage ditches to restore wetland
hydrology; the installation of structures or fills necessary to restore or enhance
wetland or stream hydrology; the construction of small nesting islands; the
construction of open water areas; the construction of oyster habitat over
unvegetated bottom in tidal waters; coral restoration or relocation; shellfish
seeding; activities needed to reestablish vegetation, including plowing or discing
for seed bed preparation and the planting of appropriate wetland species; re-
establishment of submerged aquatic vegetation in areas where those plant
communities previously existed; re-establishment of tidal wetlands in tidal waters
where those wetlands previously existed; mechanized land clearing to remove
non-native invasive, exotic, or nuisance vegetation; and other related activities.
Only native plant species should be planted at the site.

This NWP authorizes the relocation of non-tidal waters, including non-tidal
wetlands and streams, on the project site provided there are net increases in
aquatic resource functions and services.

Except for the relocation of non-tidal waters on the project site, this NWP does
not authorize the conversion of a stream or natural wetlands to another aquatic
habitat type (e.g., the conversion of a stream to wetland or vice versa) or
uplands. Changes in wetland plant communities that occur when wetland
hydrology is more fully restored during wetland rehabilitation activities are not
considered a conversion to another aquatic habitat type. This NWP does not
authorize stream channelization. This NWP does not authorize the relocation of
tidal waters or the conversion of tidal waters, including tidal wetlands, to other
aquatic uses, such as the conversion of tidal wetlands into open water
impoundments.

Compensatory mitigation is not required for activities authorized by this NWP

since these activities must result in net increases in aquatic resource functions
and services.
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Reversion. For enhancement, restoration, and establishment activities
conducted: (1) In accordance with the terms and conditions of a binding stream
or wetland enhancement or restoration agreement, or a wetland establishment
agreement, between the landowner and the U.S. Fish and Wildlife Service
(FWS), the Natural Resources Conservation Service (NRCS), the Farm Service
Agency (FSA), the National Marine Fisheries Service (NMFS), the National
Ocean Service (NOS), U.S. Forest Service (USFS), or their designated state
cooperating agencies; (2) as voluntary wetland restoration, enhancement, and
establishment actions documented by the NRCS or USDA Technical Service
Provider pursuant to NRCS Field Office Technical Guide standards; or (3) on
reclaimed surface coal mine lands, in accordance with a Surface Mining Control
and Reclamation Act permit issued by the Office of Surface Mining Reclamation
and Enforcement (OSMRE) or the applicable state agency, this NWP also
authorizes any future discharge of dredged or fill material associated with the
reversion of the area to its documented prior condition and use (i.e., prior to the
restoration, enhancement, or establishment activities). The reversion must occur
within five years after expiration of a limited term wetland restoration or
establishment agreement or permit, and is authorized in these circumstances
even if the discharge occurs after this NWP expires. The five-year reversion limit
does not apply to agreements without time limits reached between the landowner
and the FWS, NRCS, FSA, NMFS, NOS, USFS, or an appropriate state
cooperating agency. This NWP also authorizes discharges of dredged or fill
material in waters of the United States for the reversion of wetlands that were
restored, enhanced, or established on prior-converted cropland or on uplands, in
accordance with a binding agreement between the landowner and NRCS, FSA,
FWS, or their designated state cooperating agencies (even though the
restoration, enhancement, or establishment activity did not require a section 404
permit). The prior condition will be documented in the original agreement or
permit, and the determination of return to prior conditions will be made by the
Federal agency or appropriate state agency executing the agreement or permit.
Before conducting any reversion activity the permittee or the appropriate Federal
or state agency must notify the district engineer and include the documentation of
the prior condition. Once an area has reverted to its prior physical condition, it will
be subject to whatever the Corps Regulatory requirements are applicable to that
type of land at the time. The requirement that the activity results in a net increase
in aquatic resource functions and services does not apply to reversion activities
meeting the above conditions. Except for the activities described above, this
NWP does not authorize any future discharge of dredged or fill material
associated with the reversion of the area to its prior condition. In such cases a
separate permit would be required for any reversion.

Reporting. For those activities that do not require pre-construction notification,
the permittee must submit to the district engineer a copy of: (1) the binding
stream enhancement or restoration agreement or wetland enhancement,
restoration, or establishment agreement, or a project description, including
project plans and location map; (2) the NRCS or USDA Technical Service
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Provider documentation for the voluntary stream enhancement or restoration
action or wetland restoration, enhancement, or establishment action; or (3) the
SMCRA permit issued by OSMRE or the applicable state agency. The report
must also include information on baseline ecological conditions on the project
site, such as a delineation of wetlands, streams, and/or other aquatic habitats.
These documents must be submitted to the district engineer at least 30 days
prior to commencing activities in waters of the United States authorized by this
NWP.

Notification: The permittee must submit a pre-construction notification to the
district engineer prior to commencing any activity (see general condition 32),
except for the following activities:

(1) Activities conducted on non-Federal public lands and private lands, in
accordance with the terms and conditions of a binding stream enhancement or
restoration agreement or wetland enhancement, restoration, or establishment
agreement between the landowner and the FWS, NRCS, FSA, NMFS, NOS,
USFS or their designated state cooperating agencies;

(2) Activities conducted in accordance with the terms and conditions of a binding
coral restoration or relocation agreement between the project proponent and the
NMFS or any of its designated state cooperating agencies;

(3) Voluntary stream or wetland restoration or enhancement action, or wetland
establishment action, documented by the NRCS or USDA Technical Service
Provider pursuant to NRCS Field Office Technical Guide standards; or

(4) The reclamation of surface coal mine lands, in accordance with an SMCRA
permit issued by the OSMRE or the applicable state agency.

However, the permittee must submit a copy of the appropriate documentation to
the district engineer to fulfill the reporting requirement. (Authorities: Sections 10
and 404)

Note: This NWP can be used to authorize compensatory mitigation projects,
including mitigation banks and in-lieu fee projects. However, this NWP does not
authorize the reversion of an area used for a compensatory mitigation project to
its prior condition, since compensatory mitigation is generally intended to be
permanent.

28. Madifications of Existing Marinas. Reconfiguration of existing docking
facilities within an authorized marina area. No dredging, additional slips, dock
spaces, or expansion of any kind within waters of the United States is authorized
by this NWP. (Authority: Section 10)
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29. Residential Developments. Discharges of dredged or fill material into non-
tidal waters of the United States for the construction or expansion of a single
residence, a multiple unit residential development, or a residential subdivision.
This NWP authorizes the construction of building foundations and building pads
and attendant features that are necessary for the use of the residence or
residential development. Attendant features may include but are not limited to
roads, parking lots, garages, yards, utility lines, storm water management
facilities, septic fields, and recreation facilities such as playgrounds, playing
fields, and golf courses (provided the golf course is an integral part of the
residential development).

The discharge must not cause the loss of greater than 1/2-acre of non-tidal
waters of the United States. This NWP does not authorize discharges into non-
tidal wetlands adjacent to tidal waters.

Subdivisions: For residential subdivisions, the aggregate total loss of waters of
United States authorized by this NWP cannot exceed 1/2-acre. This includes any
loss of waters of the United States associated with development of individual
subdivision lots.

Notification: The permittee must submit a pre-construction notification to the
district engineer prior to commencing the activity. (See general condition 32.)
(Authorities: Sections 10 and 404)

30. Moist Soil Management for Wildlife. Discharges of dredged or fill material into
non-tidal waters of the United States and maintenance activities that are
associated with moist soil management for wildlife for the purpose of continuing
ongoing, site-specific, wildlife management activities where soil manipulation is
used to manage habitat and feeding areas for wildlife. Such activities include, but
are not limited to, plowing or discing to impede succession, preparing seed beds,
or establishing fire breaks. Sufficient riparian areas must be maintained adjacent
to all open water bodies, including streams, to preclude water quality degradation
due to erosion and sedimentation. This NWP does not authorize the construction
of new dikes, roads, water control structures, or similar features associated with
the management areas. The activity must not result in a net loss of aquatic
resource functions and services. This NWP does not authorize the conversion of
wetlands to uplands, impoundments, or other open water bodies. (Authority:
Section 404)

Note: The repair, maintenance, or replacement of existing water control
structures or the repair or maintenance of dikes may be authorized by NWP 3.
Some such activities may qualify for an exemption under section 404(f) of the
Clean Water Act (see 33 CFR 323.4).

31. Maintenance of Existing Flood Control Facilities. Discharges of dredged or fill
material resulting from activities associated with the maintenance of existing
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flood control facilities, including debris basins, retention/detention basins, levees,
and channels that: (i) were previously authorized by the Corps by individual
permit, general permit, or 33 CFR 330.3, or did not require a permit at the time
they were constructed, or (ii) were constructed by the Corps and transferred to a
non-Federal sponsor for operation and maintenance. Activities authorized by this
NWP are limited to those resulting from maintenance activities that are
conducted within the “maintenance baseline,” as described in the definition
below. Discharges of dredged or fill materials associated with maintenance
activities in flood control facilities in any watercourse that have previously been
determined to be within the maintenance baseline are authorized under this
NWP. To the extent that a Corps permit is required, this NWP authorizes the
removal of vegetation from levees associated with the flood control project. This
NWP does not authorize the removal of sediment and associated vegetation from
natural water courses except when these activities have been included in the
maintenance baseline. All dredged and excavated material must be deposited
and retained in an area that has no waters of the United States unless otherwise
specifically approved by the district engineer under separate authorization.
Proper sediment controls must be used.

Maintenance Baseline: The maintenance baseline is a description of the physical
characteristics (e.g., depth, width, length, location, configuration, or design flood
capacity, etc.) of a flood control project within which maintenance activities are
normally authorized by NWP 31, subject to any case-specific conditions required
by the district engineer. The district engineer will approve the maintenance
baseline based on the approved or constructed capacity of the flood control
facility, whichever is smaller, including any areas where there are no constructed
channels but which are part of the facility. The prospective permittee will provide
documentation of the physical characteristics of the flood control facility (which
will normally consist of as-built or approved drawings) and documentation of the
approved and constructed design capacities of the flood control facility. If no
evidence of the constructed capacity exists, the approved capacity will be used.
The documentation will also include best management practices to ensure that
the adverse environmental impacts caused by the maintenance activities are no
more than minimal, especially in maintenance areas where there are no
constructed channels. (The Corps may request maintenance records in areas
where there has not been recent maintenance.) Revocation or modification of the
final determination of the maintenance baseline can only be done in accordance
with 33 CFR 330.5. Except in emergencies as described below, this NWP cannot
be used until the district engineer approves the maintenance baseline and
determines the need for mitigation and any regional or activity-specific
conditions. Once determined, the maintenance baseline will remain valid for any
subsequent reissuance of this NWP. This NWP does not authorize maintenance
of a flood control facility that has been abandoned. A flood control facility will be
considered abandoned if it has operated at a significantly reduced capacity
without needed maintenance being accomplished in a timely manner. A flood
control facility will not be considered abandoned if the prospective permittee is in
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the process of obtaining other authorizations or approvals required for
maintenance activities and is experiencing delays in obtaining those
authorizations or approvals.

Mitigation: The district engineer will determine any required mitigation one-time
only for impacts associated with maintenance work at the same time that the
maintenance baseline is approved. Such one-time mitigation will be required
when necessary to ensure that adverse environmental effects are no more than
minimal, both individually and cumulatively. Such mitigation will only be required
once for any specific reach of a flood control project. However, if one-time
mitigation is required for impacts associated with maintenance activities, the
district engineer will not delay needed maintenance, provided the district
engineer and the permittee establish a schedule for identification, approval,
development, construction and completion of any such required mitigation. Once
the one-time mitigation described above has been completed, or a determination
made that mitigation is not required, no further mitigation will be required for
maintenance activities within the maintenance baseline (see Note, below). In
determining appropriate mitigation, the district engineer will give special
consideration to natural water courses that have been included in the
maintenance baseline and require mitigation and/or best management practices
as appropriate.

Emergency Situations: In emergency situations, this NWP may be used to
authorize maintenance activities in flood control facilities for which no
maintenance baseline has been approved. Emergency situations are those which
would result in an unacceptable hazard to life, a significant loss of property, or an
immediate, unforeseen, and significant economic hardship if action is not taken
before a maintenance baseline can be approved. In such situations, the
determination of mitigation requirements, if any, may be deferred until the
emergency has been resolved. Once the emergency has ended, a maintenance
baseline must be established expeditiously, and mitigation, including mitigation
for maintenance conducted during the emergency, must be required as
appropriate.

Notification: The permittee must submit a pre-construction notification to the
district engineer before any maintenance work is conducted (see general
condition 32). The pre-construction notification may be for activity-specific
maintenance or for maintenance of the entire flood control facility by submitting a
five-year (or less) maintenance plan. The pre-construction notification must
include a description of the maintenance baseline and the disposal site for
dredged or excavated material. (Authorities: Sections 10 and 404)

Note: If the maintenance baseline was approved by the district engineer under a
prior version of NWP 31, and the district engineer imposed the one-time
compensatory mitigation requirement on maintenance for a specific reach of a
flood control project authorized by that prior version of NWP 31, during the period
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this version of NWP 31 is in effect (insert applicable dates based on final NWPs)
the district engineer will not require additional compensatory mitigation for
maintenance activities authorized by this NWP in that specific reach of the flood
control project.

32. Completed Enforcement Actions. Any structure, work, or discharge of
dredged or fill material remaining in place or undertaken for mitigation,
restoration, or environmental benefit in compliance with either:

(i) The terms of a final written Corps non-judicial settlement agreement resolving
a violation of Section 404 of the Clean Water Act and/or section 10 of the Rivers
and Harbors Act of 1899; or the terms of an EPA 309(a) order on consent
resolving a violation of section 404 of the Clean Water Act, provided that:

(a) The activities authorized by this NWP cannot adversely affect more than 5
acres of non-tidal waters or 1 acre of tidal waters;

(b) The settlement agreement provides for environmental benefits, to an equal or
greater degree, than the environmental detriments caused by the unauthorized
activity that is authorized by this NWP; and

(c) The district engineer issues a verification letter authorizing the activity subject
to the terms and conditions of this NWP and the settlement agreement, including
a specified completion date; or

(i) The terms of a final Federal court decision, consent decree, or settlement
agreement resulting from an enforcement action brought by the United States
under section 404 of the Clean Water Act and/or Section 10 of the Rivers and
Harbors Act of 1899; or

(iii) The terms of a final court decision, consent decree, settlement agreement, or
non-judicial settlement agreement resulting from a natural resource damage
claim brought by a trustee or trustees for natural resources (as defined by the
National Contingency Plan at 40 CFR subpart G) under Section 311 of the Clean
Water Act, Section 107 of the Comprehensive Environmental Response,
Compensation and Liability Act, Section 312 of the National Marine Sanctuaries
Act, section 1002 of the Oil Pollution Act of 1990, or the Park System Resource
Protection Act at 16 U.S.C. 19jj, to the extent that a Corps permit is required.

Compliance is a condition of the NWP itself; non-compliance of the terms and
conditions of an NWP 32 authorization may result in an additional enforcement
action (e.g., a Class | civil administrative penalty). Any authorization under this
NWP is automatically revoked if the permittee does not comply with the terms of
this NWP or the terms of the court decision, consent decree, or judicial/non-
judicial settlement agreement. This NWP does not apply to any activities
occurring after the date of the decision, decree, or agreement that are not for the
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purpose of mitigation, restoration, or environmental benefit. Before reaching any
settlement agreement, the Corps will ensure compliance with the provisions of 33
CFR part 326 and 33 CFR 330.6(d)(2) and (e). (Authorities: Sections 10 and 404)

33. Temporary Construction, Access, and Dewatering. Temporary structures,
work, and discharges, including cofferdams, necessary for construction activities
or access fills or dewatering of construction sites, provided that the associated
primary activity is authorized by the Corps of Engineers or the U.S. Coast Guard.
This NWP also authorizes temporary structures, work, and discharges, including
cofferdams, necessary for construction activities not otherwise subject to the
Corps or U.S. Coast Guard permit requirements. Appropriate measures must be
taken to maintain near normal downstream flows and to minimize flooding. Fill
must consist of materials, and be placed in a manner, that will not be eroded by
expected high flows. The use of dredged material may be allowed if the district
engineer determines that it will not cause more than minimal adverse
environmental effects. Following completion of construction, temporary fill must
be entirely removed to an area that has no waters of the United States, dredged
material must be returned to its original location, and the affected areas must be
restored to pre-construction elevations. The affected areas must also be
revegetated, as appropriate. This permit does not authorize the use of
cofferdams to dewater wetlands or other aquatic areas to change their use.
Structures left in place after construction is completed require a separate section
10 permit if located in navigable waters of the United States. (See 33 CFR part
322.)

Notification: The permittee must submit a pre-construction notification to the
district engineer prior to commencing the activity if the activity is conducted in
navigable waters of the United States (i.e., section 10 waters) (see general
condition 32). The pre-construction notification must include a restoration plan
showing how all temporary fills and structures will be removed and the area
restored to pre-project conditions. (Authorities: Sections 10 and 404)

34. Cranberry Production Activities. Discharges of dredged or fill material for
dikes, berms, pumps, water control structures or leveling of cranberry beds
associated with expansion, enhancement, or modification activities at existing
cranberry production operations. The cumulative total acreage of disturbance per
cranberry production operation, including but not limited to, filling, flooding,
ditching, or clearing, must not exceed 10 acres of waters of the United States,
including wetlands. The activity must not result in a net loss of wetland acreage.
This NWP does not authorize any discharge of dredged or fill material related to
other cranberry production activities such as warehouses, processing facilities, or
parking areas. For the purposes of this NWP, the cumulative total of 10 acres will
be measured over the period that this NWP is valid.

Notification: The permittee must submit a pre-construction notification to the
district engineer once during the period that this NWP is valid, and the NWP will
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then authorize discharges of dredge or fill material at an existing operation for the
permit term, provided the 10-acre limit is not exceeded. (See general condition
32.) (Authority: Section 404)

35. Maintenance Dredging of Existing Basins. The removal of accumulated
sediment for maintenance of existing marina basins, access channels to marinas
or boat slips, and boat slips to previously authorized depths or controlling depths
for ingress/egress, whichever is less. All dredged material must be deposited
and retained in an area that has no waters of the United States unless otherwise
specifically approved by the district engineer under separate authorization.
Proper sediment controls must be used for the disposal site. (Authority: Section
10)

36. Boat Ramps. Activities required for the construction of boat ramps, provided
the activity meets all of the following criteria:

(a) The discharge into waters of the United States does not exceed 50 cubic
yards of concrete, rock, crushed stone or gravel into forms, or in the form of pre-
cast concrete planks or slabs, unless the district engineer waives the 50 cubic
yard limit by making a written determination concluding that the discharge will
result in no more than minimal adverse environmental effects;

(b) The boat ramp does not exceed 20 feet in width, unless the district engineer
waives this criterion by making a written determination concluding that the
discharge will result in no more than minimal adverse environmental effects;

(c) The base material is crushed stone, gravel or other suitable material;

(d) The excavation is limited to the area necessary for site preparation and all
excavated material is removed to an area that has no waters of the United
States; and,

(e) No material is placed in special aquatic sites, including wetlands.

The use of unsuitable material that is structurally unstable is not authorized. If
dredging in navigable waters of the United States is necessary to provide access
to the boat ramp, the dredging must be authorized by another NWP, a regional
general permit, or an individual permit.

Notification: The permittee must submit a pre-construction notification to the
district engineer prior to commencing the activity if: (1) The discharge into waters
of the United States exceeds 50 cubic yards, or (2) the boat ramp exceeds 20
feet in width. (See general condition 32.) (Authorities: Sections 10 and 404)

37. Emergency Watershed Protection and Rehabilitation. Work done by or
funded by:
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(a) The Natural Resources Conservation Service for a situation requiring
immediate action under its emergency Watershed Protection Program (7 CFR
part 624);

(b) The U.S. Forest Service under its Burned-Area Emergency Rehabilitation
Handbook (FSH 2509.13);

(c) The Department of the Interior for wildland fire management burned area
emergency stabilization and rehabilitation (DOl Manual part 620, Ch. 3);

(d) The Office of Surface Mining, or states with approved programs, for
abandoned mine land reclamation activities under Title IV of the Surface Mining
Control and Reclamation Act (30 CFR subchapter R), where the activity does not
involve coal extraction; or

(e) The Farm Service Agency under its Emergency Conservation Program (7
CFR part 701).

In general, the permittee should wait until the district engineer issues an NWP
verification or 45 calendar days have passed before proceeding with the
watershed protection and rehabilitation activity. However, in cases where there is
an unacceptable hazard to life or a significant loss of property or economic
hardship will occur, the emergency watershed protection and rehabilitation
activity may proceed immediately and the district engineer will consider the
information in the pre-construction notification and any comments received as a
result of agency coordination to decide whether the NWP 37 authorization should
be modified, suspended, or revoked in accordance with the procedures at 33
CFR 330.5.

Notification: Except in cases where there is an unacceptable hazard to life or a
significant loss of property or economic hardship will occur, the permittee must
submit a pre-construction notification to the district engineer prior to commencing
the activity (see general condition 32). (Authorities: Sections 10 and 404)

38. Cleanup of Hazardous and Toxic Waste. Specific activities required to effect
the containment, stabilization, or removal of hazardous or toxic waste materials
that are performed, ordered, or sponsored by a government agency with
established legal or regulatory authority. Court ordered remedial action plans or
related settlements are also authorized by this NWP. This NWP does not
authorize the establishment of new disposal sites or the expansion of existing
sites used for the disposal of hazardous or toxic waste.

Notification: The permittee must submit a pre-construction notification to the
district engineer prior to commencing the activity. (See general condition 32.)
(Authorities: Sections 10 and 404)
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Note: Activities undertaken entirely on a Comprehensive Environmental
Response, Compensation, and Liability Act (CERCLA) site by authority of
CERCLA as approved or required by EPA, are not required to obtain permits
under Section 404 of the Clean Water Act or Section 10 of the Rivers and
Harbors Act.

39. Commercial and Institutional Developments. Discharges of dredged or fill
material into non-tidal waters of the United States for the construction or
expansion of commercial and institutional building foundations and building pads
and attendant features that are necessary for the use and maintenance of the
structures. Attendant features may include, but are not limited to, roads, parking
lots, garages, yards, utility lines, storm water management facilities, wastewater
treatment facilities, and recreation facilities such as playgrounds and playing
fields. Examples of commercial developments include retail stores, industrial
facilities, restaurants, business parks, and shopping centers. Examples of
institutional developments include schools, fire stations, government office
buildings, judicial buildings, public works buildings, libraries, hospitals, and
places of worship. The construction of new golf courses and new ski areas is not
authorized by this NWP.

The discharge must not cause the loss of greater than 1/2-acre of non-tidal
waters of the United States. This NWP does not authorize discharges into non-
tidal wetlands adjacent to tidal waters.

Notification: The permittee must submit a pre-construction notification to the
district engineer prior to commencing the activity. (See general condition 32.)
(Authorities: Sections 10 and 404)

Note: For any activity that involves the construction of a wind energy generating
structure, solar tower, or overhead transmission line, a copy of the PCN and
NWP verification will be provided by the Corps to the Department of Defense
Siting Clearinghouse, which will evaluate potential effects on military activities.

40. Agricultural Activities. Discharges of dredged or fill material into non-tidal
waters of the United States for agricultural activities, including the construction of
building pads for farm buildings. Authorized activities include the installation,
placement, or construction of drainage tiles, ditches, or levees; mechanized land
clearing; land leveling; the relocation of existing serviceable drainage ditches
constructed in waters of the United States; and similar activities.

This NWP also authorizes the construction of farm ponds in non-tidal waters of
the United States, excluding perennial streams, provided the farm pond is used
solely for agricultural purposes. This NWP does not authorize the construction of
aquaculture ponds.
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This NWP also authorizes discharges of dredged or fill material into non-tidal
waters of the United States to relocate existing serviceable drainage ditches
constructed in non-tidal streams.

The discharge must not cause the loss of greater than 1/2-acre of non-tidal
waters of the United States. This NWP does not authorize discharges into non-
tidal wetlands adjacent to tidal waters.

Notification: The permittee must submit a pre-construction notification to the
district engineer prior to commencing the activity. (See general condition 32.)
(Authority: Section 404)

Note: Some discharges for agricultural activities may qualify for an exemption
under Section 404(f) of the Clean Water Act (see 33 CFR 323.4). This NWP
authorizes the construction of farm ponds that do not qualify for the Clean Water
Act section 404(f)(1)(C) exemption because of the recapture provision at section
404(f)(2).

41. Reshaping Existing Drainage and Irrigation Ditches. Discharges of dredged
or fill material into non-tidal waters of the United States, excluding non-tidal
wetlands adjacent to tidal waters, to modify the cross-sectional configuration of
currently serviceable drainage and irrigation ditches constructed in waters of the
United States, for the purpose of improving water quality by regrading the
drainage or irrigation ditch with gentler slopes, which can reduce erosion,
increase growth of vegetation, and increase uptake of nutrients and other
substances by vegetation. The reshaping of the drainage ditch cannot increase
drainage capacity beyond the original as-built capacity nor can it expand the area
drained by the drainage ditch as originally constructed (i.e., the capacity of the
drainage ditch must be the same as originally constructed and it cannot drain
additional wetlands or other waters of the United States). Compensatory
mitigation is not required because the work is designed to improve water quality.

This NWP does not authorize the relocation of drainage or irrigation ditches
constructed in waters of the United States; the location of the centerline of the
reshaped drainage or irrigation ditch must be approximately the same as the
location of the centerline of the original drainage or irrigation ditch. This NWP
does not authorize stream channelization or stream relocation projects.
(Authority: Section 404)

42. Recreational Facilities. Discharges of dredged or fill material into non-tidal
waters of the United States for the construction or expansion of recreational
facilities. Examples of recreational facilities that may be authorized by this NWP
include playing fields (e.g., football fields, baseball fields), basketball courts,
tennis courts, hiking trails, bike paths, golf courses, ski areas, horse paths,
nature centers, and campgrounds (excluding recreational vehicle parks). This
NWP also authorizes the construction or expansion of small support facilities,
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such as maintenance and storage buildings and stables that are directly related
to the recreational activity, but it does not authorize the construction of hotels,
restaurants, racetracks, stadiums, arenas, or similar facilities.

The discharge must not cause the loss of greater than 1/2-acre of non-tidal
waters of the United States. This NWP does not authorize discharges into non-
tidal wetlands adjacent to tidal waters.

Notification: The permittee must submit a pre-construction notification to the
district engineer prior to commencing the activity. (See general condition 32.)
(Authority: Section 404)

43. Stormwater Management Facilities. Discharges of dredged or fill material into
non-tidal waters of the United States for the construction of stormwater
management facilities, including stormwater detention basins and retention
basins and other stormwater management facilities; the construction of water
control structures, outfall structures and emergency spillways; the construction of
low impact development integrated management features such as bioretention
facilities (e.g., rain gardens), vegetated filter strips, grassed swales, and
infiltration trenches; and the construction of pollutant reduction green
infrastructure features designed to reduce inputs of sediments, nutrients, and
other pollutants into waters, such as features needed to meet reduction targets
established under Total Daily Maximum Loads set under the Clean Water Act.

This NWP authorizes, to the extent that a section 404 permit is required,
discharges of dredged or fill material into non-tidal waters of the United States for
the maintenance of stormwater management facilities, low impact development
integrated management features, and pollutant reduction green infrastructure
features. The maintenance of stormwater management facilities, low impact
development integrated management features, and pollutant reduction green
infrastructure features that are not waters of the United States does not require a
section 404 permit.

The discharge must not cause the loss of greater than 1/2-acre of non-tidal
waters of the United States. This NWP does not authorize discharges into non-
tidal wetlands adjacent to tidal waters. This NWP does not authorize discharges
of dredged or fill material for the construction of new stormwater management
facilities in perennial streams.

Notification: For discharges into non-tidal waters of the United States for the
construction of new stormwater management facilities or pollutant reduction
green infrastructure features, or the expansion of existing stormwater
management facilities or pollutant reduction green infrastructure features, the
permittee must submit a pre-construction notification to the district engineer prior
to commencing the activity. (See general condition 32.) Maintenance activities do
not require pre-construction notification if they are limited to restoring the original
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design capacities of the stormwater management facility or pollutant reduction
green infrastructure feature. (Authority: Section 404)

44. Mining Activities. Discharges of dredged or fill material into non-tidal waters
of the United States for mining activities, except for coal mining activities,
provided the activity meets all of the following criteria:

(a) For mining activities involving discharges of dredged or fill material into non-
tidal wetlands, the discharge must not cause the loss of greater than 1/2-acre of
non-tidal wetlands;

(b) For mining activities involving discharges of dredged or fill material in non-
tidal open waters (e.g., rivers, streams, lakes, and ponds) or work in non-tidal
navigable waters of the United States (i.e., section 10 waters), the mined area,
including permanent and temporary impacts due to discharges of dredged or fill
material into jurisdictional waters, must not exceed 1/2-acre; and

(c) The acreage loss under paragraph (a) plus the acreage impact under
paragraph (b) does not exceed 1/2-acre.

This NWP does not authorize discharges into non-tidal wetlands adjacent to tidal
waters.

Notification: The permittee must submit a pre-construction notification to the
district engineer prior to commencing the activity. (See general condition 32.) If
reclamation is required by other statutes, then a copy of the final reclamation
plan must be submitted with the pre-construction notification. (Authorities:
Sections 10 and 404)

45. Repair of Uplands Damaged by Discrete Events. This NWP authorizes
discharges of dredged or fill material, including dredging or excavation, into all
waters of the United States for activities associated with the restoration of upland
areas damaged by storms, floods, or other discrete events. This NWP authorizes
bank stabilization to protect the restored uplands. The restoration of the
damaged areas, including any bank stabilization, must not exceed the contours,
or ordinary high water mark, that existed before the damage occurred. The
district engineer retains the right to determine the extent of the pre-existing
conditions and the extent of any restoration work authorized by this NWP. The
work must commence, or be under contract to commence, within two years of the
date of damage, unless this condition is waived in writing by the district engineer.
This NWP cannot be used to reclaim lands lost to normal erosion processes over
an extended period.

This NWP does not authorize beach restoration or nourishment.
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Minor dredging is limited to the amount necessary to restore the damaged upland
area and should not significantly alter the pre-existing bottom contours of the
waterbody.

Notification: The permittee must submit a pre-construction notification to the
district engineer (see general condition 32) within 12 months of the date of the
damage; for major storms, floods, or other discrete events, the district engineer
may waive the 12-month limit for submitting a pre-construction notification if the
permittee can demonstrate funding, contract, or other similar delays. The pre-
construction notification must include documentation, such as a recent
topographic survey or photographs, to justify the extent of the proposed
restoration. (Authorities: Sections 10 and 404)

Note: The uplands themselves that are lost as a result of a storm, flood, or other
discrete event can be replaced without a section 404 permit, if the uplands are
restored to the ordinary high water mark (in non-tidal waters) or high tide line (in
tidal waters). (See also 33 CFR 328.5.) This NWP authorizes discharges of
dredged or fill material into waters of the United States associated with the
restoration of uplands.

46. Discharges in Ditches. Discharges of dredged or fill material into non-tidal
ditches that are: (1) constructed in uplands, (2) receive water from an area
determined to be a water of the United States prior to the construction of the
ditch, (3) divert water to an area determined to be a water of the United States
prior to the construction of the ditch, and (4) determined to be waters of the
United States. The discharge must not cause the loss of greater than one acre of
waters of the United States.

This NWP does not authorize discharges of dredged or fill material into ditches
constructed in streams or other waters of the United States, or in streams that
have been relocated in uplands. This NWP does not authorize discharges of
dredged or fill material that increase the capacity of the ditch and drain those
areas determined to be waters of the United States prior to construction of the
ditch.

Notification: The permittee must submit a pre-construction notification to the
district engineer prior to commencing the activity. (See general condition 32.)
(Authority: Section 404)

47. [Reserved]

48. Commercial Shellfish Mariculture Activities. Discharges of dredged or fill
material into waters of the United States or structures or work in navigable waters
of the United States necessary for new and continuing commercial shellfish
mariculture operations in authorized project areas. For the purposes of this NWP,
the project area is the area in which the operator is authorized to conduct
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commercial shellfish mariculture activities, as identified through a lease or permit
issued by an appropriate state or local government agency, a treaty, or any
easement, lease, deed, contract, or other legally binding agreement that
establishes an enforceable property interest for the operator.

This NWP authorizes the installation of buoys, floats, racks, trays, nets, lines,
tubes, containers, and other structures into navigable waters of the United
States. This NWP also authorizes discharges of dredged or fill material into
waters of the United States necessary for shellfish seeding, rearing, cultivating,
transplanting, and harvesting activities. Rafts and other floating structures must
be securely anchored and clearly marked.

This NWP does not authorize:

(a) The cultivation of a nonindigenous species unless that species has been
previously cultivated in the waterbody;

(b) The cultivation of an aquatic nuisance species as defined in the
Nonindigenous Aquatic Nuisance Prevention and Control Act of 1990; or

(c) Attendant features such as docks, piers, boat ramps, stockpiles, or staging
areas, or the deposition of shell material back into waters of the United States as
waste.

(Authorities: Sections 10 and 404)

Note 1: The permittee should notify the applicable U.S. Coast Guard office
regarding the project.

Note 2: To prevent introduction of aquatic nuisance species, no material that has
been taken from a different waterbody may be reused in the current project area,
unless it has been treated in accordance with the applicable regional aquatic
nuisance species management plan.

Note 3: The Nonindigenous Aquatic Nuisance Prevention and Control Act of
1990 defines “aquatic nuisance species” as “a nonindigenous species that
threatens the diversity or abundance of native species or the ecological stability
of infested waters, or commercial, agricultural, aquacultural, or recreational
activities dependent on such waters.”

49. Coal Remining Activities. Discharges of dredged or fill material into non-tidal
waters of the United States associated with the remining and reclamation of
lands that were previously mined for coal. The activities must already be
authorized, or they must currently be in process by the Department of the Interior
Office of Surface Mining Reclamation and Enforcement, or by states with
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approved programs under Title IV or Title V of the Surface Mining Control and
Reclamation Act of 1977 (SMCRA). Areas previously mined include reclaimed
mine sites, abandoned mine land areas, or lands under bond forfeiture contracts.

As part of the project, the permittee may conduct new coal mining activities in
conjunction with the remining activities when he or she clearly demonstrates to
the district engineer that the overall mining plan will result in a net increase in
aquatic resource functions. The Corps will consider the SMCRA agency’s
decision regarding the amount of currently undisturbed adjacent lands needed to
facilitate the remining and reclamation of the previously mined area. The total
area disturbed by new mining must not exceed 40 percent of the total acreage
covered by both the remined area and the additional area necessary to carry out
the reclamation of the previously mined area.

Notification: The permittee must submit a pre-construction notification and a
document describing how the overall mining plan will result in a net increase in
aquatic resource functions to the district engineer. (See general condition 32.)
(Authorities: Sections 10 and 404)

50. Underground Coal Mining Activities. Discharges of dredged or fill material
into non-tidal waters of the United States associated with underground coal
mining and reclamation operations provided the activities are authorized, or are
currently being processed by the Department of the Interior, Office of Surface
Mining Reclamation and Enforcement, or by states with approved programs
under Title V of the Surface Mining Control and Reclamation Act of 1977.

The discharge must not cause the loss of greater than 1/2-acre of non-tidal
waters of the United States. This NWP does not authorize discharges into non-
tidal wetlands adjacent to tidal waters. This NWP does not authorize coal
preparation and processing activities outside of the mine site.

Notification: The permittee must submit a pre-construction notification to the
district engineer. (See general condition 32.) If reclamation is required by other
statutes, then a copy of the reclamation plan must be submitted with the pre-
construction notification. (Authorities: Sections 10 and 404)

51. Land-Based Renewable Energy Generation Facilities. Discharges of
dredged or fill material into non-tidal waters of the United States for the
construction, expansion, or modification of land-based renewable energy
production facilities, including attendant features. Such facilities include
infrastructure to collect solar (concentrating solar power and photovoltaic), wind,
biomass, or geothermal energy. Attendant features may include, but are not
limited to roads, parking lots, and stormwater management facilities within the
land-based renewable energy generation facility.
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The discharge must not cause the loss of greater than 1/2-acre of non-tidal
waters of the United States. This NWP does not authorize discharges into non-
tidal wetlands adjacent to tidal waters.

Notification: The permittee must submit a pre-construction notification to the
district engineer prior to commencing the activity if the discharge results in the
loss of greater than 1/10-acre of waters of the United States. (See general
condition 32.) (Authorities: Sections 10 and 404)

Note 1: Ultility lines constructed to transfer the energy from the land-based
renewable energy generation facility to a distribution system, regional grid, or
other facility are generally considered to be linear projects and each separate
and distant crossing of a waterbody is eligible for treatment as a separate single
and complete linear project. Those utility lines may be authorized by NWP C or
another Department of the Army authorization.

Note 2: If the only activities associated with the construction, expansion, or
modification of a land-based renewable energy generation facility that require
Department of the Army authorization are discharges of dredged or fill material
into waters of the United States to construct, maintain, repair, and/or remove
utility lines and/or road crossings, then NWP C and/or NWP 14 shall be used if
those activities meet the terms and conditions of NWPs C and 14, including any
applicable regional conditions and any case-specific conditions imposed by the
district engineer.

Note 3: For any activity that involves the construction of a wind energy
generating structure, solar tower, or overhead transmission line, a copy of the
PCN and NWP verification will be provided by the Corps to the Department of
Defense Siting Clearinghouse, which will evaluate potential effects on military
activities.

52. Water-Based Renewable Energy Generation Pilot Projects. Structures and
work in navigable waters of the United States and discharges of dredged or fill
material into waters of the United States for the construction, expansion,
modification, or removal of water-based wind, water-based solar, wave energy,
or hydrokinetic renewable energy generation pilot projects and their attendant
features. Attendant features may include, but are not limited to, land-based
collection and distribution facilities, control facilities, roads, parking lots, and
stormwater management facilities.

For the purposes of this NWP, the term “pilot project” means an experimental
project where the water-based renewable energy generation units will be
monitored to collect information on their performance and environmental effects
at the project site.
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The placement of a transmission line on the bed of a navigable water of the
United States from the renewable energy generation unit(s) to a land-based
collection and distribution facility is considered a structure under Section 10 of
the Rivers and Harbors Act of 1899 (see 33 CFR 322.2(b)), and the placement of
the transmission line on the bed of a navigable water of the United States is not a
loss of waters of the United States for the purposes of applying the 1/2-acre limit.

For each single and complete project, no more than 10 generation units (e.g.,
wind turbines, wave energy devices, or hydrokinetic devices) are authorized. For
floating solar panels in navigable waters of the United States, each single and
complete project cannot exceed 1/2-acre in water surface area covered by the
floating solar panels.

This NWP does not authorize activities in coral reefs. Structures in an anchorage
area established by the U.S. Coast Guard must comply with the requirements in
33 CFR 322.5(1)(2). Structures may not be placed in established danger zones or
restricted areas designated in 33 CFR part 334, Federal navigation channels,
shipping safety fairways or traffic separation schemes established by the U.S.
Coast Guard (see 33 CFR 322.5(1)(1)), or EPA or Corps designated open water
dredged material disposal areas.

Upon completion of the pilot project, the generation units, transmission lines, and
other structures or fills associated with the pilot project must be removed to the
maximum extent practicable unless they are authorized by a separate
Department of the Army authorization, such as another NWP, an individual
permit, or a regional general permit. Completion of the pilot project will be
identified as the date of expiration of the Federal Energy Regulatory Commission
(FERC) license, or the expiration date of the NWP authorization if no FERC
license is required.

Notification: The permittee must submit a pre-construction notification to the
district engineer prior to commencing the activity. (See general condition 32.)
(Authorities: Sections 10 and 404)

Note 1: Utility lines constructed to transfer the energy from the land-based
collection facility to a distribution system, regional grid, or other facility are
generally considered to be linear projects and each separate and distant crossing
of a waterbody is eligible for treatment as a separate single and complete linear
project. Those utility lines may be authorized by NWP 12 or another Department
of the Army authorization.

Note 2: An activity that is located on an existing locally or federally maintained

U.S. Army Corps of Engineers project requires separate review and/or approval
from the Corps under 33 U.S.C. 408.
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Note 3: If the pilot project generation units, including any transmission lines, are
placed in navigable waters of the United States (i.e., section 10 waters) within the
coastal United States, the Great Lakes, and United States territories, copies of
the NWP verification will be sent by the Corps to the National Oceanic and
Atmospheric Administration, National Ocean Service, for charting the generation
units and associated transmission line(s) to protect navigation.

Note 4: Hydrokinetic renewable energy generation projects that require
authorization by the Federal Energy Regulatory Commission under the Federal
Power Act of 1920 do not require separate authorization from the Corps under
section 10 of the Rivers and Harbors Act of 1899.

Note 5: For any activity that involves the construction of a wind energy
generating structure, solar tower, or overhead transmission line, a copy of the
PCN and NWP verification will be provided by the Corps to the Department of
Defense Siting Clearinghouse, which will evaluate potential effects on military
activities.

53. Removal of Low-Head Dams. Structures and work in navigable waters of the
United States and discharges of dredged or fill material into waters of the United
States associated with the removal of low-head dams.

For the purposes of this NWP, the term “low-head dam” is defined as a dam built
across a stream to pass flows from upstream over all, or nearly all, of the width of
the dam crest on a continual and uncontrolled basis. (During a drought, there
might not be water flowing over the dam crest.) In general, a low-head dam does
not have a separate spillway or spillway gates but it may have an uncontrolled
spillway. The dam crest is the top of the dam from left abutment to right
abutment, and if present, an uncontrolled spillway. A low-head dam provides
little storage function.

The removed low-head dam structure must be deposited and retained in an area
that has no waters of the United States unless otherwise specifically approved by
the district engineer under separate authorization.

Because the removal of the low-head dam will result in a net increase in
ecological functions and services provided by the stream, as a general rule
compensatory mitigation is not required for activities authorized by this NWP.
However, the district engineer may determine for a particular low-head dam
removal activity that compensatory mitigation is necessary to ensure that the
authorized activity results in no more than minimal adverse environmental
effects.

Notification: The permittee must submit a pre-construction notification to the

district engineer prior to commencing the activity. (See general condition 32.)
(Authorities: Sections 10 and 404)
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Note: This NWP does not authorize discharges of dredged or fill material into
waters of the United States or structures or work in navigable waters to restore
the stream in the vicinity of the low-head dam, including the former impoundment
area. Nationwide permit 27 or other Department of the Army permits may
authorize such activities. This NWP does not authorize discharges of dredged or
fill material into waters of the United States or structures or work in navigable
waters to stabilize stream banks. Bank stabilization activities may be authorized
by NWP 13 or other Department of the Army permits.

54. Living Shorelines. Structures and work in navigable waters of the United
States and discharges of dredged or fill material into waters of the United States
for the construction and maintenance of living shorelines to stabilize banks and
shores in coastal waters, which includes the Great Lakes, along shores with
small fetch and gentle slopes that are subject to low- to mid-energy waves. A
living shoreline has a footprint that is made up mostly of native material. It
incorporates vegetation or other living, natural “soft” elements alone or in
combination with some type of harder shoreline structure (e.g., oyster or mussel
reefs or rock sills) for added protection and stability. Living shorelines should
maintain the natural continuity of the land-water interface, and retain or enhance
shoreline ecological processes. Living shorelines must have a substantial
biological component, either tidal or lacustrine fringe wetlands or oyster or
mussel reef structures. The following conditions must be met:

(a) The structures and fill area, including sand fills, sills, breakwaters, or reefs,
cannot extend into the waterbody more than 30 feet from the mean low water line
in tidal waters or the ordinary high water mark in the Great Lakes, unless the
district engineer waives this criterion by making a written determination
concluding that the activity will result in no more than minimal adverse
environmental effects;

(b) The activity is no more than 500 feet in length along the bank, unless the
district engineer waives this criterion by making a written determination
concluding that the activity will result in no more than minimal adverse
environmental effects;

(c) Coir logs, coir mats, stone, native oyster shell, native wood debris, and other
structural materials must be adequately anchored, of sufficient weight, or
installed in a manner that prevents relocation in most wave action or water flow
conditions, except for extremely severe storms;

(d) For living shorelines consisting of tidal or lacustrine fringe wetlands, native

plants appropriate for current site conditions, including salinity, must be used if
the site is planted by the permittee;
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(e) Discharges of dredged or fill material into waters of the United States, and
oyster or mussel reef structures in navigable waters, must be the minimum
necessary for the establishment and maintenance of the living shoreline;

(f) If sills, breakwaters, or other structures must be constructed to protect fringe
wetlands for the living shoreline, those structures must be the minimum size
necessary to protect those fringe wetlands;

(9) The activity must be designed, constructed, and maintained so that it has no
more than minimal adverse effects on water movement between the waterbody
and the shore and the movement of aquatic organisms between the waterbody

and the shore; and

(h) The living shoreline must be properly maintained, which may require periodic
repair of sills, breakwaters, or reefs, or replacing sand fills after severe storms or
erosion events. Vegetation may be replanted to maintain the living shoreline.
This NWP authorizes those maintenance and repair activities, including any
minor deviations necessary to address changing environmental conditions.

This NWP does not authorize beach nourishment or land reclamation activities.

Notification: The permittee must submit a pre-construction notification to the
district engineer prior to commencing the construction of the living shoreline.
(See general condition 32.) The pre-construction notification must include a
delineation of special aquatic sites (see paragraph (b)(4) of general condition 32).
Pre-construction notification is not required for maintenance and repair activities
for living shorelines unless required by applicable NWP general conditions or
regional conditions. (Authorities: Sections 10 and 404)

Note: In waters outside of coastal waters, nature-based bank stabilization
techniques, such as bioengineering and vegetative stabilization, may be
authorized by NWP 13.

A. Seaweed Mariculture Activities. Structures or work in marine waters,
including structures anchored to the seabed in waters overlying the outer
continental shelf, for seaweed mariculture activities. This NWP also authorizes
shellfish mariculture if shellfish production is a component of an integrated multi-
trophic mariculture system (e.g., the production of seaweed and shellfish on the
same structure or a nearby mariculture structure that is part of the single and
complete project).

This NWP authorizes the installation of buoys, long-lines, floats, anchors, rafts,
racks, and other similar structures into navigable waters of the United States.
Rafts, racks and other floating structures must be securely anchored and clearly
marked.
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Structures in an anchorage area established by the U.S. Coast Guard must
comply with the requirements in 33 CFR 322.5(1)(2). Structures may not be
placed in established danger zones or restricted areas designated in 33 CFR part
334, Federal navigation channels, shipping safety fairways or traffic separation
schemes established by the U.S. Coast Guard (see 33 CFR 322.5(I)(1)), or EPA
or Corps designated open water dredged material disposal areas.

This NWP does not authorize:

(a) The cultivation of an aquatic nuisance species as defined in the
Nonindigenous Aquatic Nuisance Prevention and Control Act of 1990; or

(b) Attendant features such as docks, piers, boat ramps, stockpiles, or staging
areas.

Notification: The permittee must submit a pre-construction notification to the
district engineer. (See general condition 32.)

In addition to the information required by paragraph (b) of general condition 32,
the preconstruction notification must also include the following information: (1) a
map showing the locations and dimensions of the structure(s); (2) the name(s) of
the species that will be cultivated during the period this NWP is in effect; and (3)
general water depths in the project area(s) (a detailed survey is not required). No
more than one pre-construction notification per structure or group of structures
should be submitted for the seaweed mariculture operation during the effective
period of this NWP. The pre-construction notification should describe all species
and culture activities the operator expects to undertake during the effective
period of this NWP. (Authority: Section 10)

Note 1: The permittee should notify the applicable U.S. Coast Guard office
regarding the project.

Note 2: To prevent introduction of aquatic nuisance species, no material that has
been taken from a different waterbody may be reused in the current project area,
unless it has been treated in accordance with the applicable regional aquatic
nuisance species management plan.

Note 3: The Nonindigenous Aquatic Nuisance Prevention and Control Act of
1990 defines “aquatic nuisance species” as “a nonindigenous species that
threatens the diversity or abundance of native species or the ecological stability
of infested waters, or commercial, agricultural, aquacultural, or recreational
activities dependent on such waters.”

B. Finfish Mariculture Activities. Structures or work in marine and estuarine
waters, including structures anchored to the seabed in waters overlying the outer
continental shelf, for finfish mariculture activities. This NWP also authorizes
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shellfish mariculture and/or seaweed mariculture if the shellfish and/or seaweed
production are a component of an integrated multi-trophic mariculture system
(e.g., the production of seaweed or shellfish on the structure used for finfish
mariculture, or a nearby mariculture structure that is part of the single and
complete project).

This NWP authorizes the installation of cages, net pens, anchors, floats, buoys,
and other similar structures into navigable waters of the United States. Net pens,
cages, and other floating structures must be securely anchored and clearly
marked.

This NWP does not authorize the construction of land-based fish hatcheries or
other attendant features.

Structures in an anchorage area established by the U.S. Coast Guard must
comply with the requirements in 33 CFR 322.5(1)(2). Structures may not be
placed in established danger zones or restricted areas designated in 33 CFR part
334, Federal navigation channels, shipping safety fairways or traffic separation
schemes established by the U.S. Coast Guard (see 33 CFR 322.5(I)(1)), or EPA
or Corps designated open water dredged material disposal areas.

This NWP does not authorize:

(a) The cultivation of an aquatic nuisance species as defined in the
Nonindigenous Aquatic Nuisance Prevention and Control Act of 1990; or

(b) Attendant features such as docks, piers, boat ramps, stockpiles, or staging
areas.

Notification: The permittee must submit a pre-construction notification to the
district engineer. (See general condition 32.)

In addition to the information required by paragraph (b) of general condition 32,
the pre-construction notification must also include the following information: (1) a
map showing the locations and dimensions of the structure(s); (2) the name(s) of
the species that will be cultivated during the period this NWP is in effect; and (3)
general water depths in the project area(s) (a detailed survey is not required). No
more than one pre-construction notification per structure or group of structures
should be submitted for the finfish mariculture operation during the effective
period of this NWP. The pre-construction notification should describe all species
and culture activities the operator expects to undertake during the effective
period of this NWP. (Authority: Section 10)

Note 1: The permittee should notify the applicable U.S. Coast Guard office
regarding the finfish mariculture activity.
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Note 2: To prevent introduction of aquatic nuisance species, no material that has
been taken from a different waterbody may be reused in the current project area,
unless it has been treated in accordance with the applicable regional aquatic
nuisance species management plan.

Note 3: The Nonindigenous Aquatic Nuisance Prevention and Control Act of
1990 defines “aquatic nuisance species” as “a nonindigenous species that
threatens the diversity or abundance of native species or the ecological stability
of infested waters, or commercial, agricultural, aquacultural, or recreational
activities dependent on such waters.”

C. Electric Utility Line and Telecommunications Activities. Activities required for
the construction, maintenance, repair, and removal of electric utility lines,
telecommunication lines, and associated facilities in waters of the United States,
provided the activity does not result in the loss of greater than 1/2-acre of waters
of the United States for each single and complete project.

Electric utility lines and telecommunication lines: This NWP authorizes
discharges of dredged or fill material into waters of the United States and
structures or work in navigable waters for crossings of those waters associated
with the construction, maintenance, or repair of electric utility lines and
telecommunication lines. There must be no change in pre-construction contours
of waters of the United States. An “electric utility line and telecommunication line”
is defined as any cable, line, or wire for the transmission for any purpose of
electrical energy, telephone, and telegraph messages, and internet, radio, and
television communication.

Material resulting from trench excavation may be temporarily sidecast into waters
of the United States for no more than three months, provided the material is not
placed in such a manner that it is dispersed by currents or other forces. The
district engineer may extend the period of temporary side casting for no more
than a total of 180 days, where appropriate. In wetlands, the top 6 to 12 inches of
the trench should normally be backfilled with topsoil from the trench. The trench
cannot be constructed or backfilled in such a manner as to drain waters of the
United States (e.g., backfilling with extensive gravel layers, creating a french
drain effect). Any exposed slopes and stream banks must be stabilized
immediately upon completion of the electric utility line or telecommunication line
crossing of each waterbody.

Electric utility line and telecommunications substations: This NWP authorizes the
construction, maintenance, or expansion of substation facilities associated with
an electric utility line or telecommunication line in non-tidal waters of the United
States, provided the activity, in combination with all other activities included in
one single and complete project, does not result in the loss of greater than 1/2-
acre of waters of the United States. This NWP does not authorize discharges into
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non-tidal wetlands adjacent to tidal waters of the United States to construct,
maintain, or expand substation facilities.

Foundations for overhead electric utility line or telecommunication line towers,
poles, and anchors: This NWP authorizes the construction or maintenance of
foundations for overhead electric utility line or telecommunication line towers,
poles, and anchors in all waters of the United States, provided the foundations
are the minimum size necessary and separate footings for each tower leg (rather
than a larger single pad) are used where feasible.

Access roads: This NWP authorizes the construction of access roads for the
construction and maintenance of electric utility lines or telecommunication lines,
including overhead lines and substations, in non-tidal waters of the United
States, provided the activity, in combination with all other activities included in
one single and complete project, does not cause the loss of greater than 1/2-acre
of non-tidal waters of the United States. This NWP does not authorize discharges
into non-tidal wetlands adjacent to tidal waters for access roads. Access roads
must be the minimum width necessary (see Note 2, below). Access roads must
be constructed so that the length of the road minimizes any adverse effects on
waters of the United States and must be as near as possible to pre-construction
contours and elevations (e.g., at grade corduroy roads or geotextile/gravel
roads). Access roads constructed above pre-construction contours and
elevations in waters of the United States must be properly bridged or culverted to
maintain surface flows.

This NWP may authorize electric utility lines or telecommunication lines in or
affecting navigable waters of the United States even if there is no associated
discharge of dredged or fill material (see 33 CFR part 322). Electric utility lines or
telecommunication lines constructed over section 10 waters and electric utility
lines or telecommunication lines that are routed in or under section 10 waters
without a discharge of dredged or fill material require a section 10 permit.

This NWP authorizes, to the extent that Department of the Army authorization is
required, temporary structures, fills, and work necessary for the remediation of
inadvertent returns of drilling fluids to waters of the United States through sub-
soil fissures or fractures that might occur during horizontal directional drilling
activities conducted for the purpose of installing or replacing electric utility lines
or telecommunication lines. These remediation activities must be done as soon
as practicable, to restore the affected waterbody. District engineers may add
special conditions to this NWP to require a remediation plan for addressing
inadvertent returns of drilling fluids to waters of the United States during
horizontal directional drilling activities conducted for the purpose of installing or
replacing electric utility lines or telecommunication lines.

This NWP also authorizes temporary structures, fills, and work, including the use
of temporary mats, necessary to conduct the electric utility line activity.
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Appropriate measures must be taken to maintain normal downstream flows and
minimize flooding to the maximum extent practicable, when temporary structures,
work, and discharges, including cofferdams, are necessary for construction
activities, access fills, or dewatering of construction sites. Temporary fills must
consist of materials, and be placed in a manner, that will not be eroded by
expected high flows. After construction, temporary fills must be removed in their
entirety and the affected areas returned to pre-construction elevations. The areas
affected by temporary fills must be revegetated, as appropriate.

Notification: The permittee must submit a pre-construction notification to the
district engineer prior to commencing the activity if: (1) a section 10 permit is
required; or (2) the discharge will result in the loss of greater than 1/10-acre of
waters of the United States. (See general condition 32.) (Authorities: Sections 10
and 404)

Note 1: Where the electric utility line is constructed, installed, or maintained in
navigable waters of the United States (i.e., section 10 waters) within the coastal
United States, the Great Lakes, and United States territories, a copy of the NWP
verification will be sent by the Corps to the National Oceanic and Atmospheric
Administration (NOAA), National Ocean Service (NOS), for charting the electric
utility line to protect navigation.

Note 2: For electric utility line or telecommunications activities crossing a single
waterbody more than one time at separate and distant locations, or multiple
waterbodies at separate and distant locations, each crossing is considered a
single and complete project for purposes of NWP authorization. Electric utility line
and telecommunications activities must comply with 33 CFR 330.6(d).

Note 3: Electric utility lines or telecommunication lines consisting of aerial
electric power transmission lines crossing navigable waters of the United States
(which are defined at 33 CFR part 329) must comply with the applicable
minimum clearances specified in 33 CFR 322.5(i).

Note 4: Access roads used for both construction and maintenance may be
authorized, provided they meet the terms and conditions of this NWP. Access
roads used solely for construction of the electric utility line or telecommunication
line must be removed upon completion of the work, in accordance with the
requirements for temporary fills.

Note 5: This NWP authorizes electric utility line and telecommunication line
maintenance and repair activities that do not qualify for the Clean Water Act
section 404(f) exemption for maintenance of currently serviceable fills or fill
structures.

Note 6: For overhead electric utility lines and telecommunication lines authorized
by this NWP, a copy of the PCN and NWP verification will be provided by the
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Corps to the Department of Defense Siting Clearinghouse, which will evaluate
potential effects on military activities.

Note 7: For activities that require pre-construction notification, the PCN must
include any other NWP(s), regional general permit(s), or individual permit(s) used
or intended to be used to authorize any part of the proposed project or any
related activity, including other separate and distant crossings that require
Department of the Army authorization but do not require pre-construction
notification (see paragraph (b)(4) of general condition 32). The district engineer
will evaluate the PCN in accordance with Section D, “District Engineer’s
Decision.” The district engineer may require mitigation to ensure that the
authorized activity results in no more than minimal individual and cumulative
adverse environmental effects (see general condition 23).

D. Utility Line Activities for Water and Other Substances. Activities required for
the construction, maintenance, repair, and removal of utility lines for water and
other substances, excluding oil, natural gas, and electricity. Oil or natural gas
pipeline activities or electric utility line and telecommunications activities may be
authorized by NWPs 12 or C, respectively. This NWP also authorizes associated
utility line facilities in waters of the United States, provided the activity does not
result in the loss of greater than 1/2-acre of waters of the United States for each
single and complete project.

Utility lines: This NWP authorizes discharges of dredged or fill material into
waters of the United States and structures or work in navigable waters for
crossings of those waters associated with the construction, maintenance, or
repair of utility lines for water and other substances, including outfall and intake
structures. There must be no change in pre-construction contours of waters of
the United States. A “utility line” is defined as any pipe or pipeline for the
transportation of any gaseous, liquid, liquescent, or slurry substance, for any
purpose that is not oil, natural gas, or petrochemicals. Examples of activities
authorized by this NWP include utility lines that convey water, sewage,
stormwater, wastewater, brine, irrigation water, and industrial products that are
not petrochemicals. The term “utility line” does not include activities that drain a
water of the United States, such as drainage tile or french drains, but it does
apply to pipes conveying drainage from another area.

Material resulting from trench excavation may be temporarily sidecast into waters
of the United States for no more than three months, provided the material is not
placed in such a manner that it is dispersed by currents or other forces. The
district engineer may extend the period of temporary side casting for no more
than a total of 180 days, where appropriate. In wetlands, the top 6 to 12 inches of
the trench should normally be backfilled with topsoil from the trench. The trench
cannot be constructed or backfilled in such a manner as to drain waters of the
United States (e.g., backfilling with extensive gravel layers, creating a french
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drain effect). Any exposed slopes and stream banks must be stabilized
immediately upon completion of the utility line crossing of each waterbody.

Utility line substations: This NWP authorizes the construction, maintenance, or
expansion of substation facilities associated with a utility line in non-tidal waters
of the United States, provided the activity, in combination with all other activities
included in one single and complete project, does not result in the loss of greater
than 1/2-acre of waters of the United States. This NWP does not authorize
discharges into non-tidal wetlands adjacent to tidal waters of the United States to
construct, maintain, or expand substation facilities.

Foundations for above-ground utility lines: This NWP authorizes the construction
or maintenance of foundations for above-ground utility lines in all waters of the
United States, provided the foundations are the minimum size necessary.

Access roads: This NWP authorizes the construction of access roads for the
construction and maintenance of utility lines, including utility line substations, in
non-tidal waters of the United States, provided the activity, in combination with all
other activities included in one single and complete project, does not cause the
loss of greater than 1/2-acre of non-tidal waters of the United States. This NWP
does not authorize discharges into non-tidal wetlands adjacent to tidal waters for
access roads. Access roads must be the minimum width necessary (see Note 2,
below). Access roads must be constructed so that the length of the road
minimizes any adverse effects on waters of the United States and must be as
near as possible to pre-construction contours and elevations (e.g., at grade
corduroy roads or geotextile/gravel roads). Access roads constructed above pre-
construction contours and elevations in waters of the United States must be
properly bridged or culverted to maintain surface flows.

This NWP may authorize utility lines in or affecting navigable waters of the United
States even if there is no associated discharge of dredged or fill material (see 33
CFR part 322). Overhead utility lines constructed over section 10 waters and
utility lines that are routed in or under section 10 waters without a discharge of
dredged or fill material require a section 10 permit.

This NWP authorizes, to the extent that Department of the Army authorization is
required, temporary structures, fills, and work necessary for the remediation of
inadvertent returns of drilling fluids to waters of the United States through sub-
soil fissures or fractures that might occur during horizontal directional drilling
activities conducted for the purpose of installing or replacing utility lines. These
remediation activities must be done as soon as practicable, to restore the
affected waterbody. District engineers may add special conditions to this NWP to
require a remediation plan for addressing inadvertent returns of drilling fluids to
waters of the United States during horizontal directional drilling activities
conducted for the purpose of installing or replacing utility lines.
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This NWP also authorizes temporary structures, fills, and work, including the use
of temporary mats, necessary to conduct the utility line activity. Appropriate
measures must be taken to maintain normal downstream flows and minimize
flooding to the maximum extent practicable, when temporary structures, work,
and discharges, including cofferdams, are necessary for construction activities,
access fills, or dewatering of construction sites. Temporary fills must consist of
materials, and be placed in a manner, that will not be eroded by expected high
flows. After construction, temporary fills must be removed in their entirety and the
affected areas returned to pre-construction elevations. The areas affected by
temporary fills must be revegetated, as appropriate.

Notification: The permittee must submit a pre-construction notification to the
district engineer prior to commencing the activity if: (1) a section 10 permit is
required; or (2) the discharge will result in the loss of greater than 1/10-acre of
waters of the United States. (See general condition 32.) (Authorities: Sections 10
and 404)

Note 1: Where the utility line is constructed, installed, or maintained in navigable
waters of the United States (i.e., section 10 waters) within the coastal United
States, the Great Lakes, and United States territories, a copy of the NWP
verification will be sent by the Corps to the National Oceanic and Atmospheric
Administration (NOAA), National Ocean Service (NOS), for charting the utility line
to protect navigation.

Note 2: For utility line activities crossing a single waterbody more than one time
at separate and distant locations, or multiple waterbodies at separate and distant
locations, each crossing is considered a single and complete project for purposes
of NWP authorization. Utility line activities must comply with 33 CFR 330.6(d).

Note 3: Access roads used for both construction and maintenance may be
authorized, provided they meet the terms and conditions of this NWP. Access
roads used solely for construction of the utility line must be removed upon
completion of the work, in accordance with the requirements for temporary fills.

Note 4: Pipes or pipelines used to transport gaseous, liquid, liquescent, or slurry
substances over navigable waters of the United States are considered to be
bridges, not utility lines, and may require a permit from the U.S. Coast Guard
pursuant to section 9 of the Rivers and Harbors Act of 1899. However, any
discharges of dredged or fill material into waters of the United States associated
with such pipelines will require a section 404 permit (see NWP 15).

Note 5: This NWP authorizes utility line maintenance and repair activities that do
not qualify for the Clean Water Act section 404(f) exemption for maintenance of
currently serviceable fills or fill structures.

47



Note 6: For activities that require pre-construction notification, the PCN must
include any other NWP(s), regional general permit(s), or individual permit(s) used
or intended to be used to authorize any part of the proposed project or any
related activity, including other separate and distant crossings that require
Department of the Army authorization but do not require pre-construction
notification (see paragraph (b)(4) of general condition 32). The district engineer
will evaluate the PCN in accordance with Section D, “District Engineer’s
Decision.” The district engineer may require mitigation to ensure that the
authorized activity results in no more than minimal individual and cumulative
adverse environmental effects (see general condition 23).

E. Water reclamation and reuse facilities. Discharges of dredged or fill material
into non-tidal waters of the United States for the construction, expansion, and
maintenance of water reclamation and reuse facilities, including vegetated areas
enhanced to improve water infiltration and constructed wetlands to improve water
quality.

The discharge must not cause the loss of greater than 1/2-acre of waters of the
United States. This NWP does not authorize discharges into non-tidal wetlands
adjacent to tidal waters.

This NWP also authorizes temporary fills, including the use of temporary mats,
necessary to construct the water reuse project and attendant features.
Appropriate measures must be taken to maintain normal downstream flows and
minimize flooding to the maximum extent practicable, when temporary structures,
work, and discharges, including cofferdams, are necessary for construction
activities, access fills, or dewatering of construction sites. Temporary fills must
consist of materials, and be placed in a manner, that will not be eroded by
expected high flows. After construction, temporary fills must be removed in their
entirety and the affected areas returned to pre-construction elevations. The areas
affected by temporary fills must be revegetated, as appropriate.

Notification: The permittee must submit a pre-construction notification to the

district engineer prior to commencing the activity. (See general condition 32.)
(Authority: Sections 10 and 404)

C. Nationwide Permit General Conditions

Note: To qualify for NWP authorization, the prospective permittee must comply
with the following general conditions, as applicable, in addition to any regional or
case-specific conditions imposed by the division engineer or district engineer.
Prospective permittees should contact the appropriate Corps district office to
determine if regional conditions have been imposed on an NWP. Prospective
permittees should also contact the appropriate Corps district office to determine
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the status of Clean Water Act Section 401 water quality certification and/or
Coastal Zone Management Act consistency for an NWP. Every person who may
wish to obtain permit authorization under one or more NWPs, or who is currently
relying on an existing or prior permit authorization under one or more NWPs, has
been and is on notice that all of the provisions of 33 CFR 330.1 through 330.6
apply to every NWP authorization. Note especially 33 CFR 330.5 relating to the
modification, suspension, or revocation of any NWP authorization.

1. Navigation. (a) No activity may cause more than a minimal adverse effect on
navigation.

(b) Any safety lights and signals prescribed by the U.S. Coast Guard, through
regulations or otherwise, must be installed and maintained at the permittee's
expense on authorized facilities in navigable waters of the United States.

(c) The permittee understands and agrees that, if future operations by the United
States require the removal, relocation, or other alteration, of the structure or work
herein authorized, or if, in the opinion of the Secretary of the Army or his
authorized representative, said structure or work shall cause unreasonable
obstruction to the free navigation of the navigable waters, the permittee will be
required, upon due notice from the Corps of Engineers, to remove, relocate, or
alter the structural work or obstructions caused thereby, without expense to the
United States. No claim shall be made against the United States on account of
any such removal or alteration.

2. Aquatic Life Movements. No activity may substantially disrupt the necessary
life cycle movements of those species of aquatic life indigenous to the
waterbody, including those species that normally migrate through the area,
unless the activity's primary purpose is to impound water. All permanent and
temporary crossings of waterbodies shall be suitably culverted, bridged, or
otherwise designed and constructed to maintain low flows to sustain the
movement of those aquatic species. If a bottomless culvert cannot be used, then
the crossing should be designed and constructed to minimize adverse effects to
aquatic life movements.

3. Spawning Areas. Activities in spawning areas during spawning seasons must
be avoided to the maximum extent practicable. Activities that result in the
physical destruction (e.g., through excavation, fill, or downstream smothering by
substantial turbidity) of an important spawning area are not authorized.

4. Migratory Bird Breeding Areas. Activities in waters of the United States that
serve as breeding areas for migratory birds must be avoided to the maximum
extent practicable.

5. Shellfish Beds. No activity may occur in areas of concentrated shellfish
populations, unless the activity is directly related to a shellfish harvesting activity
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authorized by NWPs 4 and 48, or is a shellfish seeding or habitat restoration
activity authorized by NWP 27.

6. Suitable Material. No activity may use unsuitable material (e.g., trash, debris,
car bodies, asphalt, etc.). Material used for construction or discharged must be
free from toxic pollutants in toxic amounts (see section 307 of the Clean Water
Act).

7. Water Supply Intakes. No activity may occur in the proximity of a public water
supply intake, except where the activity is for the repair or improvement of public
water supply intake structures or adjacent bank stabilization.

8. Adverse Effects From Impoundments. If the activity creates an impoundment
of water, adverse effects to the aquatic system due to accelerating the passage
of water, and/or restricting its flow must be minimized to the maximum extent
practicable.

9. Management of Water Flows. To the maximum extent practicable, the pre-
construction course, condition, capacity, and location of open waters must be
maintained for each activity, including stream channelization, storm water
management activities, and temporary and permanent road crossings, except as
provided below. The activity must be constructed to withstand expected high
flows. The activity must not restrict or impede the passage of normal or high
flows, unless the primary purpose of the activity is to impound water or manage
high flows. The activity may alter the pre-construction course, condition, capacity,
and location of open waters if it benefits the aquatic environment (e.g., stream
restoration or relocation activities).

10. Fills Within 100-Year Floodplains. The activity must comply with applicable
FEMA-approved state or local floodplain management requirements.

11. Equipment. Heavy equipment working in wetlands or mudflats must be
placed on mats, or other measures must be taken to minimize soil disturbance.

12. Soil Erosion and Sediment Controls. Appropriate soil erosion and sediment
controls must be used and maintained in effective operating condition during
construction, and all exposed soil and other fills, as well as any work below the
ordinary high water mark or high tide line, must be permanently stabilized at the
earliest practicable date. Permittees are encouraged to perform work within
waters of the United States during periods of low-flow or no-flow, or during low
tides.

13. Removal of Temporary Structures and Fills. Temporary structures and fills
must be removed in their entirety and the affected areas returned to pre-
construction elevations. The affected areas must be revegetated, as appropriate.
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14. Proper Maintenance. Any authorized structure or fill shall be properly
maintained, including maintenance to ensure public safety and compliance with
applicable NWP general conditions, as well as any activity-specific conditions
added by the district engineer to an NWP authorization.

15. Single and Complete Project. The activity must be a single and complete
project. The same NWP cannot be used more than once for the same single and
complete project.

16. Wild and Scenic Rivers. (a) No NWP activity may occur in a component of
the National Wild and Scenic River System, or in a river officially designated by
Congress as a “study river” for possible inclusion in the system while the river is
in an official study status, unless the appropriate Federal agency with direct
management responsibility for such river, has determined in writing that the
proposed activity will not adversely affect the Wild and Scenic River designation
or study status.

(b) If a proposed NWP activity will occur in a component of the National Wild and
Scenic River System, or in a river officially designated by Congress as a “study
river” for possible inclusion in the system while the river is in an official study
status, the permittee must submit a pre-construction notification (see general
condition 32). The district engineer will coordinate the PCN with the Federal
agency with direct management responsibility for that river. Permittees shall not
begin the NWP activity until notified by the district engineer that the Federal
agency with direct management responsibility for that river has determined in
writing that the proposed NWP activity will not adversely affect the Wild and
Scenic River designation or study status.

(c) Information on Wild and Scenic Rivers may be obtained from the appropriate
Federal land management agency responsible for the designated Wild and
Scenic River or study river (e.g., National Park Service, U.S. Forest Service,
Bureau of Land Management, U.S. Fish and Wildlife Service). Information on
these rivers is also available at: http://www.rivers.gov/.

17. Tribal Rights. No activity or its operation may impair reserved tribal rights,
including, but not limited to, reserved water rights and treaty fishing and hunting
rights.

18. Endangered Species. (a) No activity is authorized under any NWP which is
likely to directly or indirectly jeopardize the continued existence of a threatened
or endangered species or a species proposed for such designation, as identified
under the Federal Endangered Species Act (ESA), or which will directly or
indirectly destroy or adversely modify the critical habitat of such species. No
activity is authorized under any NWP which “may affect” a listed species or
critical habitat, unless ESA section 7 consultation addressing the consequences
of the proposed activity on listed species or critical habitat has been completed.
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See 50 CFR 402.02 for the definition of “effects of the action” for the purposes of
ESA section 7 consultation, as well as 50 CFR 402.17, which provides further
explanation under ESA section 7 regarding “activities that are reasonably certain
to occur” and “consequences caused by the proposed action.”

(b) Federal agencies should follow their own procedures for complying with the
requirements of the ESA (see 33 CFR 330.4(f)(1)). If pre-construction notification
is required for the proposed activity, the Federal permittee must provide the
district engineer with the appropriate documentation to demonstrate compliance
with those requirements. The district engineer will verify that the appropriate
documentation has been submitted. If the appropriate documentation has not
been submitted, additional ESA section 7 consultation may be necessary for the
activity and the respective federal agency would be responsible for fulfilling its
obligation under section 7 of the ESA.

(c) Non-federal permittees must submit a pre-construction notification to the
district engineer if any listed species or designated critical habitat might be
affected or is in the vicinity of the activity, or if the activity is located in designated
critical habitat, and shall not begin work on the activity until notified by the district
engineer that the requirements of the ESA have been satisfied and that the
activity is authorized. For activities that might affect Federally-listed endangered
or threatened species or designated critical habitat, the pre-construction
notification must include the name(s) of the endangered or threatened species
that might be affected by the proposed activity or that utilize the designated
critical habitat that might be affected by the proposed activity. The district
engineer will determine whether the proposed activity “may affect” or will have
“no effect” to listed species and designated critical habitat and will notify the non-
Federal applicant of the Corps’ determination within 45 days of receipt of a
complete pre-construction notification. For activities where the non-Federal
applicant has identified listed species or critical habitat that might be affected or
is in the vicinity of the activity, and has so notified the Corps, the applicant shall
not begin work until the Corps has provided notification that the proposed activity
will have “no effect” on listed species or critical habitat, or until ESA section 7
consultation has been completed. If the non-Federal applicant has not heard
back from the Corps within 45 days, the applicant must still wait for notification
from the Corps.

(d) As a result of formal or informal consultation with the FWS or NMFS the
district engineer may add species-specific permit conditions to the NWPs.

(e) Authorization of an activity by an NWP does not authorize the “take” of a
threatened or endangered species as defined under the ESA. In the absence of
separate authorization (e.g., an ESA Section 10 Permit, a Biological Opinion with
“‘incidental take” provisions, etc.) from the FWS or the NMFS, the Endangered
Species Act prohibits any person subject to the jurisdiction of the United States to
take a listed species, where "take" means to harass, harm, pursue, hunt, shoot,
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wound, Kill, trap, capture, or collect, or to attempt to engage in any such conduct.
The word “harm” in the definition of “take" means an act which actually kills or
injures wildlife. Such an act may include significant habitat modification or
degradation where it actually kills or injures wildlife by significantly impairing
essential behavioral patterns, including breeding, feeding or sheltering.

(f) If the non-federal permittee has a valid ESA section 10(a)(1)(B) incidental take
permit with an approved Habitat Conservation Plan for a project or a group of
projects that includes the proposed NWP activity, the non-federal applicant
should provide a copy of that ESA section 10(a)(1)(B) permit with the PCN
required by paragraph (c) of this general condition. The district engineer will
coordinate with the agency that issued the ESA section 10(a)(1)(B) permit to
determine whether the proposed NWP activity and the associated incidental take
were considered in the internal ESA section 7 consultation conducted for the
ESA section 10(a)(1)(B) permit. If that coordination results in concurrence from
the agency that the proposed NWP activity and the associated incidental take
were considered in the internal ESA section 7 consultation for the ESA section
10(a)(1)(B) permit, the district engineer does not need to conduct a separate
ESA section 7 consultation for the proposed NWP activity. The district engineer
will notify the non-federal applicant within 45 days of receipt of a complete pre-
construction notification whether the ESA section 10(a)(1)(B) permit covers the
proposed NWP activity or whether additional ESA section 7 consultation is
required.

(9) Information on the location of threatened and endangered species and their
critical habitat can be obtained directly from the offices of the FWS and NMFS or
their world wide web pages at http://www.fws.gov/ or http://www.fws.gov/ipac and
http://www.nmfs.noaa.gov/pr/species/esal respectively.

19. Migratory Birds and Bald and Golden Eagles. The permittee is responsible for
ensuring that an action authorized by NWP complies with the Migratory Bird
Treaty Act and the Bald and Golden Eagle Protection Act. The permittee is
responsible for contacting the appropriate local office of the U.S. Fish and
Wildlife Service to determine what measures, if any, are necessary or
appropriate to reduce adverse effects to migratory birds or eagles, including
whether "incidental take" permits are necessary and available under the
Migratory Bird Treaty Act or Bald and Golden Eagle Protection Act for a particular
activity.

20. Historic Properties. (a) In cases where the district engineer determines that
the activity may have the potential to cause effects to properties listed, or eligible
for listing, in the National Register of Historic Places, the activity is not
authorized, until the requirements of Section 106 of the National Historic
Preservation Act (NHPA) have been satisfied.
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(b) Federal permittees should follow their own procedures for complying with the
requirements of section 106 of the National Historic Preservation Act (see 33
CFR 330.4(g)(1)). If pre-construction notification is required for the proposed
NWP activity, the Federal permittee must provide the district engineer with the
appropriate documentation to demonstrate compliance with those requirements.
The district engineer will verify that the appropriate documentation has been
submitted. If the appropriate documentation is not submitted, then additional
consultation under section 106 may be necessary. The respective federal agency
is responsible for fulfilling its obligation to comply with section 106.

(c) Non-federal permittees must submit a pre-construction notification to the
district engineer if the NWP activity might have the potential to cause effects to
any historic properties listed on, determined to be eligible for listing on, or
potentially eligible for listing on the National Register of Historic Places, including
previously unidentified properties. For such activities, the pre-construction
notification must state which historic properties might have the potential to be
affected by the proposed NWP activity or include a vicinity map indicating the
location of the historic properties or the potential for the presence of historic
properties. Assistance regarding information on the location of, or potential for,
the presence of historic properties can be sought from the State Historic
Preservation Officer, Tribal Historic Preservation Officer, or designated tribal
representative, as appropriate, and the National Register of Historic Places (see
33 CFR 330.4(g)). When reviewing pre-construction notifications, district
engineers will comply with the current procedures for addressing the
requirements of section 106 of the National Historic Preservation Act. The district
engineer shall make a reasonable and good faith effort to carry out appropriate
identification efforts commensurate with potential impacts, which may include
background research, consultation, oral history interviews, sample field
investigation, and/or field survey. Based on the information submitted in the PCN
and these identification efforts, the district engineer shall determine whether the
proposed NWP activity has the potential to cause effects on the historic
properties. Section 106 consultation is not required when the district engineer
determines that the activity does not have the potential to cause effects on
historic properties (see 36 CFR 800.3(a)). Section 106 consultation is required
when the district engineer determines that the activity has the potential to cause
effects on historic properties. The district engineer will conduct consultation with
consulting parties identified under 36 CFR 800.2(c) when he or she makes any of
the following effect determinations for the purposes of section 106 of the NHPA:
no historic properties affected, no adverse effect, or adverse effect.

(d) Where the non-Federal applicant has identified historic properties on which
the proposed NWP activity might have the potential to cause effects and has so
notified the Corps, the non-Federal applicant shall not begin the activity until
notified by the district engineer either that the activity has no potential to cause
effects to historic properties or that NHPA section 106 consultation has been
completed. For non-federal permittees, the district engineer will notify the
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prospective permittee within 45 days of receipt of a complete pre-construction
notification whether NHPA section 106 consultation is required. If NHPA section
106 consultation is required, the district engineer will notify the non-Federal
applicant that he or she cannot begin the activity until section 106 consultation is
completed. If the non-Federal applicant has not heard back from the Corps within
45 days, the applicant must still wait for notification from the Corps.

(e) Prospective permittees should be aware that section 110k of the NHPA (54
U.S.C. 306113) prevents the Corps from granting a permit or other assistance to
an applicant who, with intent to avoid the requirements of section 106 of the
NHPA, has intentionally significantly adversely affected a historic property to
which the permit would relate, or having legal power to prevent it, allowed such
significant adverse effect to occur, unless the Corps, after consultation with the
Advisory Council on Historic Preservation (ACHP), determines that
circumstances justify granting such assistance despite the adverse effect created
or permitted by the applicant. If circumstances justify granting the assistance,
the Corps is required to notify the ACHP and provide documentation specifying
the circumstances, the degree of damage to the integrity of any historic
properties affected, and proposed mitigation. This documentation must include
any views obtained from the applicant, SHPO/THPO, appropriate Indian tribes if
the undertaking occurs on or affects historic properties on tribal lands or affects
properties of interest to those tribes, and other parties known to have a legitimate
interest in the impacts to the permitted activity on historic properties.

21. Discovery of Previously Unknown Remains and Artifacts. Permittees that
discover any previously unknown historic, cultural or archeological remains and
artifacts while accomplishing the activity authorized by NWP, they must
immediately notify the district engineer of what they have found, and to the
maximum extent practicable, avoid construction activities that may affect the
remains and artifacts until the required coordination has been completed. The
district engineer will initiate the Federal, Tribal, and state coordination required to
determine if the items or remains warrant a recovery effort or if the site is eligible
for listing in the National Register of Historic Places.

22. Designated Critical Resource Waters. Critical resource waters include,
NOAA-managed marine sanctuaries and marine monuments, and National
Estuarine Research Reserves. The district engineer may designate, after notice
and opportunity for public comment, additional waters officially designated by a
state as having particular environmental or ecological significance, such as
outstanding national resource waters or state natural heritage sites. The district
engineer may also designate additional critical resource waters after notice and
opportunity for public comment.

(a) Discharges of dredged or fill material into waters of the United States are not
authorized by NWPs 7, 12, 14, 16, 17, 21, 29, 31, 35, 39, 40, 42, 43, 44, 49, 50,
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51, and 52 for any activity within, or directly affecting, critical resource waters,
including wetlands adjacent to such waters.

(b) For NWPs 3, 8, 10, 13, 15, 18, 19, 22, 23, 25, 27, 28, 30, 33, 34, 36, 37, 38,
and 54, notification is required in accordance with general condition 32, for any
activity proposed by permittees in the designated critical resource waters
including wetlands adjacent to those waters. The district engineer may authorize
activities under these NWPs only after she or he determines that the impacts to
the critical resource waters will be no more than minimal.

23. Mitigation. The district engineer will consider the following factors when
determining appropriate and practicable mitigation necessary to ensure that the
individual and cumulative adverse environmental effects are no more than
minimal:

(a) The activity must be designed and constructed to avoid and minimize adverse
effects, both temporary and permanent, to waters of the United States to the
maximum extent practicable at the project site (i.e., on site).

(b) Mitigation in all its forms (avoiding, minimizing, rectifying, reducing, or
compensating for resource losses) will be required to the extent necessary to
ensure that the individual and cumulative adverse environmental effects are no
more than minimal.

(c) Compensatory mitigation at a minimum one-for-one ratio will be required for
all wetland losses that exceed 1/10-acre and require pre-construction notification,
unless the district engineer determines in writing that either some other form of
mitigation would be more environmentally appropriate or the adverse
environmental effects of the proposed activity are no more than minimal, and
provides an activity-specific waiver of this requirement. For wetland losses of
1/10-acre or less that require pre-construction notification, the district engineer
may determine on a case-by-case basis that compensatory mitigation is required
to ensure that the activity results in only minimal adverse environmental effects.

(d) Compensatory mitigation at a minimum one-for-one ratio will be required for
all losses of stream bed that exceed 1/10-acre and require pre-construction
notification, unless the district engineer determines in writing that either some
other form of mitigation would be more environmentally appropriate or the
adverse environmental effects of the proposed activity are no more than minimal,
and provides an activity-specific waiver of this requirement. This compensatory
mitigation requirement may be satisfied through the restoration or enhancement
of riparian areas next to streams in accordance with paragraph (e) of this general
condition. For losses of stream bed of 1/10-acre or less that require pre-
construction notification, the district engineer may determine on a case-by-case
basis that compensatory mitigation is required to ensure that the activity results
in only minimal adverse environmental effects. Compensatory mitigation for
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losses of streams should be provided, if practicable, through stream
rehabilitation, enhancement, or preservation, since streams are difficult-to-
replace resources (see 33 CFR 332.3(e)(3)).

(e) Compensatory mitigation plans for NWP activities in or near streams or other
open waters will normally include a requirement for the restoration or
enhancement, maintenance, and legal protection (e.g., conservation easements)
of riparian areas next to open waters. In some cases, the restoration or
maintenance/protection of riparian areas may be the only compensatory
mitigation required. If restoring riparian areas involves planting vegetation, only
native species should be planted. The width of the required riparian area will
address documented water quality or aquatic habitat loss concerns. Normally,
the riparian area will be 25 to 50 feet wide on each side of the stream, but the
district engineer may require slightly wider riparian areas to address documented
water quality or habitat loss concerns. If it is not possible to restore or
maintain/protect a riparian area on both sides of a stream, or if the waterbody is a
lake or coastal waters, then restoring or maintaining/protecting a riparian area
along a single bank or shoreline may be sufficient. Where both wetlands and
open waters exist on the project site, the district engineer will determine the
appropriate compensatory mitigation (e.g., riparian areas and/or wetlands
compensation) based on what is best for the aquatic environment on a
watershed basis. In cases where riparian areas are determined to be the most
appropriate form of minimization or compensatory mitigation, the district engineer
may waive or reduce the requirement to provide wetland compensatory
mitigation for wetland losses.

(f) Compensatory mitigation projects provided to offset losses of aquatic
resources must comply with the applicable provisions of 33 CFR part 332.

(1) The prospective permittee is responsible for proposing an appropriate
compensatory mitigation option if compensatory mitigation is necessary to
ensure that the activity results in no more than minimal adverse environmental
effects. For the NWPs, the preferred mechanism for providing compensatory
mitigation is mitigation bank credits or in-lieu fee program credits (see 33 CFR
332.3(b)(2) and (3)). However, if an appropriate number and type of mitigation
bank or in-lieu credits are not available at the time the PCN is submitted to the
district engineer, the district engineer may approve the use of permittee-
responsible mitigation.

(2) The amount of compensatory mitigation required by the district engineer must
be sufficient to ensure that the authorized activity results in no more than minimal
individual and cumulative adverse environmental effects (see 33 CFR
330.1(e)(3)). (See also 33 CFR 332.3(f).)
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(3) Since the likelihood of success is greater and the impacts to potentially
valuable uplands are reduced, aquatic resource restoration should be the first
compensatory mitigation option considered for permittee-responsible mitigation.

(4) If permittee-responsible mitigation is the proposed option, the prospective
permittee is responsible for submitting a mitigation plan. A conceptual or detailed
mitigation plan may be used by the district engineer to make the decision on the
NWP verification request, but a final mitigation plan that addresses the applicable
requirements of 33 CFR 332.4(c)(2) through (14) must be approved by the
district engineer before the permittee begins work in waters of the United States,
unless the district engineer determines that prior approval of the final mitigation
plan is not practicable or not necessary to ensure timely completion of the
required compensatory mitigation (see 33 CFR 332.3(k)(3)).

(5) If mitigation bank or in-lieu fee program credits are the proposed option, the
mitigation plan needs to address only the baseline conditions at the impact site
and the number of credits to be provided (see 33 CFR 332.4(c)(1)(ii)).

(6) Compensatory mitigation requirements (e.g., resource type and amount to be
provided as compensatory mitigation, site protection, ecological performance
standards, monitoring requirements) may be addressed through conditions
added to the NWP authorization, instead of components of a compensatory
mitigation plan (see 33 CFR 332.4(c)(1)(ii)).

(g9) Compensatory mitigation will not be used to increase the acreage losses
allowed by the acreage limits of the NWPs. For example, if an NWP has an
acreage limit of 1/2-acre, it cannot be used to authorize any NWP activity
resulting in the loss of greater than 1/2-acre of waters of the United States, even
if compensatory mitigation is provided that replaces or restores some of the lost
waters. However, compensatory mitigation can and should be used, as
necessary, to ensure that an NWP activity already meeting the established
acreage limits also satisfies the no more than minimal impact requirement for the
NWPs.

(h) Permittees may propose the use of mitigation banks, in-lieu fee programs, or
permittee-responsible mitigation. When developing a compensatory mitigation
proposal, the permittee must consider appropriate and practicable options
consistent with the framework at 33 CFR 332.3(b). For activities resulting in the
loss of marine or estuarine resources, permittee-responsible mitigation may be
environmentally preferable if there are no mitigation banks or in-lieu fee
programs in the area that have marine or estuarine credits available for sale or
transfer to the permittee. For permittee-responsible mitigation, the special
conditions of the NWP verification must clearly indicate the party or parties
responsible for the implementation and performance of the compensatory
mitigation project, and, if required, its long-term management.
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(i) Where certain functions and services of waters of the United States are
permanently adversely affected by a regulated activity, such as discharges of
dredged or fill material into waters of the United States that will convert a forested
or scrub-shrub wetland to a herbaceous wetland in a permanently maintained
utility line right-of-way, mitigation may be required to reduce the adverse
environmental effects of the activity to the no more than minimal level.

24. Safety of Impoundment Structures. To ensure that all impoundment
structures are safely designed, the district engineer may require non-Federal
applicants to demonstrate that the structures comply with established state dam
safety criteria or have been designed by qualified persons. The district engineer
may also require documentation that the design has been independently
reviewed by similarly qualified persons, and appropriate modifications made to
ensure safety.

25. Water Quality. Where the certifying authority (state, authorized tribe, or EPA,
as appropriate) has not previously certified compliance of an NWP with CWA
section 401, a CWA section 401 water quality certification for the proposed
discharge must be obtained or waived (see 33 CFR 330.4(c)). If the permittee
cannot comply with all of the conditions of a water quality certification previously
issued by certifying agency for the issuance of the NWP, then the permittee must
obtain a water quality certification or waiver for the proposed discharge in order
for the activity to be authorized by NWP. The district engineer or certifying
authority may require additional water quality management measures to ensure
that the authorized activity does not result in more than minimal degradation of
water quality.

26. Coastal Zone Management. In coastal states where an NWP has not
previously received a state coastal zone management consistency concurrence,
an individual state coastal zone management consistency concurrence must be
obtained, or a presumption of concurrence must occur (see 33 CFR 330.4(d)). If
the permittee cannot comply with all of the conditions of a coastal zone
management consistency concurrence previously issued by the state, then the
permittee must obtain an individual coastal zone management consistency
concurrence or presumption of concurrence in order for the activity to be
authorized by NWP. The district engineer or a state may require additional
measures to ensure that the authorized activity is consistent with state coastal
zone management requirements.

27. Regional and Case-By-Case Conditions. The activity must comply with any
regional conditions that may have been added by the Division Engineer (see 33
CFR 330.4(e)) and with any case specific conditions added by the Corps or by
the state, Indian Tribe, or U.S. EPA in its CWA section 401 Water Quality
Certification, or by the state in its Coastal Zone Management Act consistency
determination.
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28. Use of Multiple Nationwide Permits. The use of more than one NWP for a
single and complete project is authorized, subject to the following restrictions:

(a) If only one of the NWPs used to authorize the single and complete
project has a specified acreage limit, the acreage loss of waters of the United
States cannot exceed the acreage limit of the NWP with the highest specified
acreage limit. For example, if a road crossing over tidal waters is constructed
under NWP 14, with associated bank stabilization authorized by NWP 13, the
maximum acreage loss of waters of the United States for the total project cannot
exceed 1/3-acre.

(b) If one or more of the NWPs used to authorize the single and complete
project has specified acreage limits, the acreage loss of waters of the United
States authorized by those NWPs cannot exceed their respective specified
acreage limits. For example, if a residential subdivision is constructed under
NWP 29, and the single and complete project includes the filling of an upland
ditch authorized by NWP 46, the maximum acreage loss of waters of the United
States for the residential subdivision under NWP 29 cannot exceed 1/2-acre, and
the total acreage loss of waters of United States due to the NWP 29 and 46
activities cannot exceed 1 acre.

29. Transfer of Nationwide Permit Verifications. If the permittee sells the property
associated with a nationwide permit verification, the permittee may transfer the
nationwide permit verification to the new owner by submitting a letter to the
appropriate Corps district office to validate the transfer. A copy of the nationwide
permit verification must be attached to the letter, and the letter must contain the
following statement and signature:

“When the structures or work authorized by this nationwide permit are still in
existence at the time the property is transferred, the terms and conditions of this
nationwide permit, including any special conditions, will continue to be binding on
the new owner(s) of the property. To validate the transfer of this nationwide
permit and the associated liabilities associated with compliance with its terms
and conditions, have the transferee sign and date below.”

(Transferee)

(Date)

30. Compliance Certification. Each permittee who receives an NWP verification
letter from the Corps must provide a signed certification documenting completion
of the authorized activity and implementation of any required compensatory
mitigation. The success of any required permittee-responsible mitigation,
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including the achievement of ecological performance standards, will be
addressed separately by the district engineer. The Corps will provide the
permittee the certification document with the NWP verification letter. The
certification document will include:

(a) A statement that the authorized activity was done in accordance with the
NWP authorization, including any general, regional, or activity-specific conditions;

(b) A statement that the implementation of any required compensatory mitigation
was completed in accordance with the permit conditions. If credits from a
mitigation bank or in-lieu fee program are used to satisfy the compensatory
mitigation requirements, the certification must include the documentation
required by 33 CFR 332.3(1)(3) to confirm that the permittee secured the
appropriate number and resource type of credits; and

(c) The signature of the permittee certifying the completion of the activity and
mitigation.

The completed certification document must be submitted to the district engineer
within 30 days of completion of the authorized activity or the implementation of
any required compensatory mitigation, whichever occurs later.

31. Activities Affecting Structures or Works Built by the United States. If an NWP
activity also requires review by, or permission from, the Corps pursuant to 33
U.S.C. 408 because it will alter or temporarily or permanently occupy or use a
U.S. Army Corps of Engineers (USACE) federally authorized Civil Works project
(a “USACE project”), the prospective permittee must submit a pre-construction
notification. See paragraph (b)(10) of general condition 32. An activity that
requires section 408 permission and/or review is not authorized by NWP until the
appropriate Corps office issues the section 408 permission or completes its
review to alter, occupy, or use the USACE project, and the district engineer
issues a written NWP verification.

32. Pre-Construction Notification. (a) Timing. Where required by the terms of the
NWP, the prospective permittee must notify the district engineer by submitting a
pre-construction notification (PCN) as early as possible. The district engineer
must determine if the PCN is complete within 30 calendar days of the date of
receipt and, if the PCN is determined to be incomplete, notify the prospective
permittee within that 30 day period to request the additional information
necessary to make the PCN complete. The request must specify the information
needed to make the PCN complete. As a general rule, district engineers will
request additional information necessary to make the PCN complete only once.
However, if the prospective permittee does not provide all of the requested
information, then the district engineer will notify the prospective permittee that the
PCN is still incomplete and the PCN review process will not commence until all of
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the requested information has been received by the district engineer. The
prospective permittee shall not begin the activity until either:

(1) He or she is notified in writing by the district engineer that the activity may
proceed under the NWP with any special conditions imposed by the district or
division engineer; or

(2) 45 calendar days have passed from the district engineer’s receipt of the
complete PCN and the prospective permittee has not received written notice from
the district or division engineer. However, if the permittee was required to notify
the Corps pursuant to general condition 18 that listed species or critical habitat
might be affected or are in the vicinity of the activity, or to notify the Corps
pursuant to general condition 20 that the activity might have the potential to
cause effects to historic properties, the permittee cannot begin the activity until
receiving written notification from the Corps that there is “no effect” on listed
species or “no potential to cause effects” on historic properties, or that any
consultation required under Section 7 of the Endangered Species Act (see 33
CFR 330.4(f)) and/or section 106 of the National Historic Preservation Act (see
33 CFR 330.4(g)) has been completed. If the proposed activity requires a written
waiver to exceed specified limits of an NWP, the permittee may not begin the
activity until the district engineer issues the waiver. If the district or division
engineer notifies the permittee in writing that an individual permit is required
within 45 calendar days of receipt of a complete PCN, the permittee cannot begin
the activity until an individual permit has been obtained. Subsequently, the
permittee’s right to proceed under the NWP may be modified, suspended, or
revoked only in accordance with the procedure set forth in 33 CFR 330.5(d)(2).

(b) Contents of Pre-Construction Notification: The PCN must be in writing and
include the following information:

(1) Name, address and telephone numbers of the prospective permittee;
(2) Location of the proposed activity;

(3) Identify the specific NWP or NWP(s) the prospective permittee wants to use
to authorize the proposed activity;

(4) (i) A description of the proposed activity; the activity’s purpose; direct and
indirect adverse environmental effects the activity would cause, including the
anticipated amount of loss of wetlands, other special aquatic sites, and other
waters expected to result from the NWP activity, in acres, linear feet, or other
appropriate unit of measure; a description of any proposed mitigation measures
intended to reduce the adverse environmental effects caused by the proposed
activity; and any other NWP(s), regional general permit(s), or individual permit(s)
used or intended to be used to authorize any part of the proposed project or any
related activity, including other separate and distant crossings for linear projects
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that require Department of the Army authorization but do not require pre-
construction notification. The description of the proposed activity and any
proposed mitigation measures should be sufficiently detailed to allow the district
engineer to determine that the adverse environmental effects of the activity will
be no more than minimal and to determine the need for compensatory mitigation
or other mitigation measures.

(ii) For linear projects where one or more single and complete crossings require
pre-construction notification, the PCN must include the quantity of anticipated
losses of wetlands, other special aquatic sites, and other waters for each single
and complete crossing of those wetlands, other special aquatic sites, and other
waters (including those single and complete crossings authorized by NWP but do
not require PCNs). This information will be used by the district engineer to
evaluate the cumulative adverse environmental effects of the proposed linear
project, and does not change those non-PCN NWP activities into NWP PCNs.

(iii) Sketches should be provided when necessary to show that the activity
complies with the terms of the NWP. (Sketches usually clarify the activity and
when provided results in a quicker decision. Sketches should contain sufficient
detail to provide an illustrative description of the proposed activity (e.g., a
conceptual plan), but do not need to be detailed engineering plans);

(5) The PCN must include a delineation of wetlands, other special aquatic sites,
and other waters, such as lakes and ponds, and perennial, intermittent, and
ephemeral streams, on the project site. Wetland delineations must be prepared

in accordance with the current method required by the Corps. The permittee may
ask the Corps to delineate the special aquatic sites and other waters on the
project site, but there may be a delay if the Corps does the delineation, especially
if the project site is large or contains many wetlands, other special aquatic sites,
and other waters. Furthermore, the 45 day period will not start until the
delineation has been submitted to or completed by the Corps, as appropriate;

(6) If the proposed activity will result in the loss of greater than 1/10-acre of
wetlands or streams and a PCN is required, the prospective permittee must
submit a statement describing how the mitigation requirement will be satisfied, or
explaining why the adverse environmental effects are no more than minimal and
why compensatory mitigation should not be required. As an alternative, the
prospective permittee may submit a conceptual or detailed mitigation plan.

(7) For non-federal permittees, if any listed species or designated critical habitat
might be affected or is in the vicinity of the activity, or if the activity is located in
designated critical habitat, the PCN must include the name(s) of those
endangered or threatened species that might be affected by the proposed activity
or utilize the designated critical habitat that might be affected by the proposed
activity. For NWP activities that require pre-construction notification, Federal
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permittees must provide documentation demonstrating compliance with the
Endangered Species Act;

(8) For non-federal permittees, if the NWP activity might have the potential to
cause effects to a historic property listed on, determined to be eligible for listing
on, or potentially eligible for listing on, the National Register of Historic Places,
the PCN must state which historic property might have the potential to be
affected by the proposed activity or include a vicinity map indicating the location
of the historic property. For NWP activities that require pre-construction
notification, Federal permittees must provide documentation demonstrating
compliance with section 106 of the National Historic Preservation Act;

(9) For an activity that will occur in a component of the National Wild and Scenic
River System, or in a river officially designated by Congress as a “study river” for
possible inclusion in the system while the river is in an official study status, the
PCN must identify the Wild and Scenic River or the “study river”’ (see general
condition 16); and

(10) For an NWP activity that requires permission from, or review by, the Corps
pursuant to 33 U.S.C. 408 because it will alter or temporarily or permanently
occupy or use a U.S. Army Corps of Engineers federally authorized civil works
project, the pre-construction notification must include a statement confirming that
the project proponent has submitted a written request for section 408 permission
from, or review by, the Corps office having jurisdiction over that USACE project.

(c) Form of Pre-Construction Notification: The nationwide permit pre-construction
notification form (Form ENG 6082) should be used for NWP PCNs. A letter
containing the required information may also be used. Applicants may provide
electronic files of PCNs and supporting materials if the district engineer has
established tools and procedures for electronic submittals.

(d) Agency Coordination: (1) The district engineer will consider any comments
from Federal and state agencies concerning the proposed activity’s compliance
with the terms and conditions of the NWPs and the need for mitigation to reduce
the activity’s adverse environmental effects so that they are no more than
minimal.

(2) Agency coordination is required for: (i) all NWP activities that require pre-
construction notification and result in the loss of greater than 1/2-acre of waters
of the United States; (ii) NWP 13 activities in excess of 500 linear feet, fills
greater than one cubic yard per running foot, or involve discharges of dredged or
fill material into special aquatic sites; and (iii) NWP 54 activities in excess of 500
linear feet, or that extend into the waterbody more than 30 feet from the mean
low water line in tidal waters or the ordinary high water mark in the Great Lakes.
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(3) When agency coordination is required, the district engineer will immediately
provide (e.g., via e-mail, facsimile transmission, overnight mail, or other
expeditious manner) a copy of the complete PCN to the appropriate Federal or
state offices (FWS, state natural resource or water quality agency, EPA, and, if
appropriate, the NMFS). With the exception of NWP 37, these agencies will have
10 calendar days from the date the material is transmitted to notify the district
engineer via telephone, facsimile transmission, or e-mail that they intend to
provide substantive, site-specific comments. The comments must explain why
the agency believes the adverse environmental effects will be more than minimal.
If so contacted by an agency, the district engineer will wait an additional 15
calendar days before making a decision on the pre-construction notification. The
district engineer will fully consider agency comments received within the
specified time frame concerning the proposed activity’s compliance with the
terms and conditions of the NWPs, including the need for mitigation to ensure
that the net adverse environmental effects of the proposed activity are no more
than minimal. The district engineer will provide no response to the resource
agency, except as provided below. The district engineer will indicate in the
administrative record associated with each pre-construction notification that the
resource agencies’ concerns were considered. For NWP 37, the emergency
watershed protection and rehabilitation activity may proceed immediately in
cases where there is an unacceptable hazard to life or a significant loss of
property or economic hardship will occur. The district engineer will consider any
comments received to decide whether the NWP 37 authorization should be
modified, suspended, or revoked in accordance with the procedures at 33 CFR
330.5.

(4) In cases of where the prospective permittee is not a Federal agency, the
district engineer will provide a response to NMFS within 30 calendar days of
receipt of any Essential Fish Habitat conservation recommendations, as required
by section 305(b)(4)(B) of the Magnuson-Stevens Fishery Conservation and
Management Act.

(5) Applicants are encouraged to provide the Corps with either electronic files or
multiple copies of pre-construction notifications to expedite agency coordination.

D. District Engineer’s Decision

1. In reviewing the PCN for the proposed activity, the district engineer will
determine whether the activity authorized by the NWP will result in more than
minimal individual or cumulative adverse environmental effects or may be
contrary to the public interest. If a project proponent requests authorization by a
specific NWP, the district engineer should issue the NWP verification for that
activity if it meets the terms and conditions of that NWP, unless he or she
determines, after considering mitigation, that the proposed activity will result in
more than minimal individual and cumulative adverse effects on the aquatic
environment and other aspects of the public interest and exercises discretionary
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authority to require an individual permit for the proposed activity. For a linear
project, this determination will include an evaluation of the single and complete
crossings of waters of the United States that require PCNs to determine whether
they individually satisfy the terms and conditions of the NWP(s), as well as the
cumulative effects caused by all of the crossings of waters of the United States
authorized by NWP. If an applicant requests a waiver of an applicable limit, as
provided for in NWPs 13, 36, or 54, the district engineer will only grant the waiver
upon a written determination that the NWP activity will result in only minimal
individual and cumulative adverse environmental effects.

2. When making minimal adverse environmental effects determinations the
district engineer will consider the direct and indirect effects caused by the NWP
activity. He or she will also consider the cumulative adverse environmental
effects caused by activities authorized by NWP and whether those cumulative
adverse environmental effects are no more than minimal. The district engineer
will also consider site specific factors, such as the environmental setting in the
vicinity of the NWP activity, the type of resource that will be affected by the NWP
activity, the functions provided by the aquatic resources that will be affected by
the NWP activity, the degree or magnitude to which the aquatic resources
perform those functions, the extent that aquatic resource functions will be lost as
a result of the NWP activity (e.g., partial or complete loss), the duration of the
adverse effects (temporary or permanent), the importance of the aquatic
resource functions to the region (e.g., watershed or ecoregion), and mitigation
required by the district engineer. If an appropriate functional or condition
assessment method is available and practicable to use, that assessment method
may be used by the district engineer to assist in the minimal adverse
environmental effects determination. The district engineer may add case-specific
special conditions to the NWP authorization to address site-specific
environmental concerns.

3. If the proposed activity requires a PCN and will result in a loss of greater than
1/10-acre of wetlands or streams, the prospective permittee should submit a
mitigation proposal with the PCN. Applicants may also propose compensatory
mitigation for NWP activities with smaller impacts, or for impacts to other types of
waters. The district engineer will consider any proposed compensatory mitigation
or other mitigation measures the applicant has included in the proposal in
determining whether the net adverse environmental effects of the proposed
activity are no more than minimal. The compensatory mitigation proposal may be
either conceptual or detailed. If the district engineer determines that the activity
complies with the terms and conditions of the NWP and that the adverse
environmental effects are no more than minimal, after considering mitigation, the
district engineer will notify the permittee and include any activity-specific
conditions in the NWP verification the district engineer deems necessary.
Conditions for compensatory mitigation requirements must comply with the
appropriate provisions at 33 CFR 332.3(k). The district engineer must approve
the final mitigation plan before the permittee commences work in waters of the
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United States, unless the district engineer determines that prior approval of the
final mitigation plan is not practicable or not necessary to ensure timely
completion of the required compensatory mitigation. If the prospective permittee
elects to submit a compensatory mitigation plan with the PCN, the district
engineer will expeditiously review the proposed compensatory mitigation plan.
The district engineer must review the proposed compensatory mitigation plan
within 45 calendar days of receiving a complete PCN and determine whether the
proposed mitigation would ensure that the NWP activity results in no more than
minimal adverse environmental effects. If the net adverse environmental effects
of the NWP activity (after consideration of the mitigation proposal) are
determined by the district engineer to be no more than minimal, the district
engineer will provide a timely written response to the applicant. The response will
state that the NWP activity can proceed under the terms and conditions of the
NWP, including any activity-specific conditions added to the NWP authorization
by the district engineer.

4. If the district engineer determines that the adverse environmental effects of the
proposed activity are more than minimal, then the district engineer will notify the
applicant either: (a) that the activity does not qualify for authorization under the
NWP and instruct the applicant on the procedures to seek authorization under an
individual permit; (b) that the activity is authorized under the NWP subject to the
applicant’s submission of a mitigation plan that would reduce the adverse
environmental effects so that they are no more than minimal; or (c) that the
activity is authorized under the NWP with specific modifications or conditions.
Where the district engineer determines that mitigation is required to ensure no
more than minimal adverse environmental effects, the activity will be authorized
within the 45-day PCN period (unless additional time is required to comply with
general conditions 18, 20, and/or 31), with activity-specific conditions that state
the mitigation requirements. The authorization will include the necessary
conceptual or detailed mitigation plan or a requirement that the applicant submit
a mitigation plan that would reduce the adverse environmental effects so that
they are no more than minimal. When compensatory mitigation is required, no
work in waters of the United States may occur until the district engineer has
approved a specific mitigation plan or has determined that prior approval of a
final mitigation plan is not practicable or not necessary to ensure timely
completion of the required compensatory mitigation.

E. Further Information

1. District engineers have authority to determine if an activity complies with the
terms and conditions of an NWP.

2. NWPs do not obviate the need to obtain other federal, state, or local permits,
approvals, or authorizations required by law.

3. NWPs do not grant any property rights or exclusive privileges.
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4. NWPs do not authorize any injury to the property or rights of others.

5. NWPs do not authorize interference with any existing or proposed Federal
project (see general condition 31).

F. Definitions

Best management practices (BMPs): Policies, practices, procedures, or
structures implemented to mitigate the adverse environmental effects on surface
water quality resulting from development. BMPs are categorized as structural or
non-structural.

Compensatory mitigation: The restoration (re-establishment or rehabilitation),
establishment (creation), enhancement, and/or in certain circumstances
preservation of aquatic resources for the purposes of offsetting unavoidable
adverse impacts which remain after all appropriate and practicable avoidance
and minimization has been achieved.

Currently serviceable: Useable as is or with some maintenance, but not so
degraded as to essentially require reconstruction.

Direct effects: Effects that are caused by the activity and occur at the same time
and place.

Discharge: The term “discharge” means any discharge of dredged or fill material
into waters of the United States.

Ecological reference: A model used to plan and design an aquatic habitat and
riparian area restoration, enhancement, or establishment activity under NWP 27.
An ecological reference may be based on the structure, functions, and dynamics
of an aquatic habitat type or a riparian area type that currently exists in the region
where the proposed NWP 27 activity is located. Alternatively, an ecological
reference may be based on a conceptual model for the aquatic habitat type or
riparian area type to be restored, enhanced, or established as a result of the
proposed NWP 27 activity. An ecological reference takes into account the range
of variation of the aquatic habitat type or riparian area type in the region.

Enhancement: The manipulation of the physical, chemical, or biological
characteristics of an aquatic resource to heighten, intensify, or improve a specific
aquatic resource function(s). Enhancement results in the gain of selected aquatic
resource function(s), but may also lead to a decline in other aquatic resource
function(s). Enhancement does not result in a gain in aquatic resource area.

Establishment (creation): The manipulation of the physical, chemical, or
biological characteristics present to develop an aquatic resource that did not
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previously exist at an upland site. Establishment results in a gain in aquatic
resource area.

High Tide Line: The line of intersection of the land with the water’s surface at the
maximum height reached by a rising tide. The high tide line may be determined,
in the absence of actual data, by a line of oil or scum along shore objects, a more
or less continuous deposit of fine shell or debris on the foreshore or berm, other
physical markings or characteristics, vegetation lines, tidal gages, or other
suitable means that delineate the general height reached by a rising tide. The
line encompasses spring high tides and other high tides that occur with periodic
frequency but does not include storm surges in which there is a departure from
the normal or predicted reach of the tide due to the piling up of water against a
coast by strong winds such as those accompanying a hurricane or other intense
storm.

Historic Property: Any prehistoric or historic district, site (including
archaeological site), building, structure, or other object included in, or eligible for
inclusion in, the National Register of Historic Places maintained by the Secretary
of the Interior. This term includes artifacts, records, and remains that are related
to and located within such properties. The term includes properties of traditional
religious and cultural importance to an Indian tribe or Native Hawaiian
organization and that meet the National Register criteria (36 CFR part 60).

Independent utility: A test to determine what constitutes a single and complete
non-linear project in the Corps Regulatory Program. A project is considered to
have independent utility if it would be constructed absent the construction of
other projects in the project area. Portions of a multi-phase project that depend
upon other phases of the project do not have independent utility. Phases of a
project that would be constructed even if the other phases were not built can be
considered as separate single and complete projects with independent utility.

Indirect effects: Effects that are caused by the activity and are later in time or
farther removed in distance, but are still reasonably foreseeable.

Loss of waters of the United States: Waters of the United States that are
permanently adversely affected by filling, flooding, excavation, or drainage
because of the regulated activity. The loss of stream bed includes the acres of
stream bed that are permanently adversely affected by filling or excavation
because of the regulated activity. Permanent adverse effects include permanent
discharges of dredged or fill material that change an aquatic area to dry land,
increase the bottom elevation of a waterbody, or change the use of a waterbody.
The acreage of loss of waters of the United States is a threshold measurement of
the impact to jurisdictional waters for determining whether a project may qualify
for an NWP; it is not a net threshold that is calculated after considering
compensatory mitigation that may be used to offset losses of aquatic functions
and services. Waters of the United States temporarily filled, flooded, excavated,
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or drained, but restored to pre-construction contours and elevations after
construction, are not included in the measurement of loss of waters of the United
States. Impacts resulting from activities that do not require Department of the
Army authorization, such as activities eligible for exemptions under section 404(f)
of the Clean Water Act, are not considered when calculating the loss of waters of
the United States.

Navigable waters: Waters subject to section 10 of the Rivers and Harbors Act of
1899. These waters are defined at 33 CFR part 329.

Non-tidal wetland: A non-tidal wetland is a wetland that is not subject to the ebb
and flow of tidal waters. Non-tidal wetlands contiguous to tidal waters are located
landward of the high tide line (i.e., spring high tide line).

Open water: For purposes of the NWPs, an open water is any area that in a year
with normal patterns of precipitation has water flowing or standing above ground
to the extent that an ordinary high water mark can be determined. Aquatic
vegetation within the area of flowing or standing water is either non-emergent,
sparse, or absent. Vegetated shallows are considered to be open waters.
Examples of “open waters” include rivers, streams, lakes, and ponds.

Ordinary High Water Mark: The term ordinary high water mark means that line on
the shore established by the fluctuations of water and indicated by physical
characteristics such as a clear, natural line impressed on the bank, shelving,
changes in the character of soil, destruction of terrestrial vegetation, the
presence of litter and debris, or other appropriate means that consider the
characteristics of the surrounding areas.

Perennial stream: A perennial stream has surface water flowing continuously
year-round during a typical year.

Practicable: Available and capable of being done after taking into consideration
cost, existing technology, and logistics in light of overall project purposes.

Pre-construction notification: A request submitted by the project proponent to the
Corps for confirmation that a particular activity is authorized by nationwide
permit. The request may be a permit application, letter, or similar document that
includes information about the proposed work and its anticipated environmental
effects. Pre-construction notification may be required by the terms and conditions
of a nationwide permit, or by regional conditions. A pre-construction notification
may be voluntarily submitted in cases where pre-construction notification is not
required and the project proponent wants confirmation that the activity is
authorized by nationwide permit.
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Preservation: The removal of a threat to, or preventing the decline of, aquatic
resources by an action in or near those aquatic resources. This term includes
activities commonly associated with the protection and maintenance of aquatic
resources through the implementation of appropriate legal and physical
mechanisms. Preservation does not result in a gain of aquatic resource area or
functions.

Re-establishment: The manipulation of the physical, chemical, or biological
characteristics of a site with the goal of returning natural/historic functions to a
former aquatic resource. Re-establishment results in rebuilding a former aquatic
resource and results in a gain in aquatic resource area and functions.

Rehabilitation: The manipulation of the physical, chemical, or biological
characteristics of a site with the goal of repairing natural/historic functions to a
degraded aquatic resource. Rehabilitation results in a gain in aquatic resource
function, but does not result in a gain in aquatic resource area.

Restoration: The manipulation of the physical, chemical, or biological
characteristics of a site with the goal of returning natural/historic functions to a
former or degraded aquatic resource. For the purpose of tracking net gains in
aquatic resource area, restoration is divided into two categories: re-establishment
and rehabilitation.

Riffle and pool complex: Riffle and pool complexes are special aquatic sites
under the 404(b)(1) Guidelines. Riffle and pool complexes sometimes
characterize steep gradient sections of streams. Such stream sections are
recognizable by their hydraulic characteristics. The rapid movement of water over
a course substrate in riffles results in a rough flow, a turbulent surface, and high
dissolved oxygen levels in the water. Pools are deeper areas associated with
riffles. A slower stream velocity, a streaming flow, a smooth surface, and a finer
substrate characterize pools.

Riparian areas: Riparian areas are lands next to streams, lakes, and estuarine-
marine shorelines. Riparian areas are transitional between terrestrial and aquatic
ecosystems, through which surface and subsurface hydrology connects riverine,
lacustrine, estuarine, and marine waters with their adjacent wetlands, non-
wetland waters, or uplands. Riparian areas provide a variety of ecological
functions and services and help improve or maintain local water quality. (See
general condition 23.)

Shellfish seeding: The placement of shellfish seed and/or suitable substrate to
increase shellfish production. Shellfish seed consists of immature individual
shellfish or individual shellfish attached to shells or shell fragments (i.e., spat on
shell). Suitable substrate may consist of shellfish shells, shell fragments, or other
appropriate materials placed into waters for shellfish habitat.
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Single and complete linear project: A linear project is a project constructed for
the purpose of getting people, goods, or services from a point of origin to a
terminal point, which often involves multiple crossings of one or more
waterbodies at separate and distant locations. The term “single and complete
project” is defined as that portion of the total linear project proposed or
accomplished by one owner/developer or partnership or other association of
owners/developers that includes all crossings of a single water of the United
States (i.e., a single waterbody) at a specific location. For linear projects crossing
a single or multiple waterbodies several times at separate and distant locations,
each crossing is considered a single and complete project for purposes of NWP
authorization. However, individual channels in a braided stream or river, or
individual arms of a large, irregularly shaped wetland or lake, etc., are not
separate waterbodies, and crossings of such features cannot be considered
separately.

Single and complete non-linear project: For non-linear projects, the term “single
and complete project” is defined at 33 CFR 330.2(i) as the total project proposed
or accomplished by one owner/developer or partnership or other association of
owners/developers. A single and complete non-linear project must have
independent utility (see definition of “independent utility”). Single and complete
non-linear projects may not be “piecemealed” to avoid the limits in an NWP
authorization.

Stormwater management: Stormwater management is the mechanism for
controlling stormwater runoff for the purposes of reducing downstream erosion,
water quality degradation, and flooding and mitigating the adverse effects of
changes in land use on the aquatic environment.

Stormwater management facilities: Stormwater management facilities are those
facilities, including but not limited to, stormwater retention and detention ponds
and best management practices, which retain water for a period of time to control
runoff and/or improve the quality (i.e., by reducing the concentration of nutrients,
sediments, hazardous substances and other pollutants) of stormwater runoff.

Stream bed: The substrate of the stream channel between the ordinary high
water marks. The substrate may be bedrock or inorganic particles that range in
size from clay to boulders. Wetlands contiguous to the stream bed, but outside of
the ordinary high water marks, are not considered part of the stream bed.

Stream channelization: The manipulation of a stream’s course, condition,
capacity, or location that causes more than minimal interruption of normal stream
processes. A channelized stream remains a water of the United States.

Structure: An object that is arranged in a definite pattern of organization.
Examples of structures include, without limitation, any pier, boat dock, boat ramp,
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wharf, dolphin, weir, boom, breakwater, bulkhead, revetment, riprap, jetty,
artificial island, artificial reef, permanent mooring structure, power transmission
line, permanently moored floating vessel, piling, aid to navigation, or any other
manmade obstacle or obstruction.

Tidal wetland: A tidal wetland is a jurisdictional wetland that is inundated by tidal
waters. Tidal waters rise and fall in a predictable and measurable rhythm or cycle
due to the gravitational pulls of the moon and sun. Tidal waters end where the
rise and fall of the water surface can no longer be practically measured in a
predictable rhythm due to masking by other waters, wind, or other effects. Tidal
wetlands are located channelward of the high tide line.

Tribal lands: Any lands title to which is either: 1) held in trust by the United
States for the benefit of any Indian tribe or individual; or 2) held by any Indian
tribe or individual subject to restrictions by the United States against alienation.

Tribal rights: Those rights legally accruing to a tribe or tribes by virtue of inherent
sovereign authority, unextinguished aboriginal title, treaty, statute, judicial
decisions, executive order or agreement, and that give rise to legally enforceable
remedies.

Vegetated shallows: Vegetated shallows are special aquatic sites under the
404(b)(1) Guidelines. They are areas that are permanently inundated and under
normal circumstances have rooted aquatic vegetation, such as seagrasses in
marine and estuarine systems and a variety of vascular rooted plants in
freshwater systems.

Waterbody: For purposes of the NWPs, a waterbody is a jurisdictional water of
the United States. If a wetland is adjacent to a waterbody determined to be a
water of the United States, that waterbody and any adjacent wetlands are
considered together as a single aquatic unit (see 33 CFR 328.4(c)(2)). Examples
of “waterbodies” include streams, rivers, lakes, ponds, and wetlands.
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Attachment 3

COASTAL ZONE CONSISTENCY DETERMINATION

Nationwide Permit Reissuance Reissuance, SPN-20-6

Maryland Coastal Zone Management Program Enforceable Policies
Approved October 19, 2020, Enforceable July 6, 2020

5.1 CORE POLICIES

5.1.1 Quality of Life

Quality of Life Policy 1- Air Quality. It is State policy to maintain that degree of purity of air resources
which will protect the health, general welfare, and property of the people of the State. MDE (C9) Md.
Code Ann., Envir. §§ 2-102 to -103.

Quality of Life Policy 2 — Noise. The environment shall be free from noise which may jeopardize health,
general welfare, or property, or which degrades the quality of life. MDE (C9) COMAR 26.02.03.02.

Quality of Life Policy 3— Protection of State Wild Lands. The unique ecological, geological, scenic,
and contemplative aspects of State wild lands shall not be affected in a manner that would jeopardize the
future use and enjoyment of those lands as wild. DNR (C7) Md. Code Ann., Nat. Res. §§ 5-1201, -1203.

Quality of Life Policy 4 — Protection of State Lands & Cultural Resources. The safety, order, and
natural beauty of State parks and forests, State reserves, scenic preserves, parkways, historical
monuments and recreational areas shall be preserved. DNR (B1) Md. Code. Ann., Nat. Res. § 5-209.

Quality of Life Policy 5 — Natural Character & Scenic Value of Rivers & Waterways. The natural
character and scenic value of a river or waterway must be given full consideration before the development
of any water or related land resources including construction of improvements, diversions, roadways,
crossings, or channelization. MDE/DNR (C7) Md. Code Ann., Nat. Res. § 8-405; COMAR 26.17.04.11.

Quality of Life Policy 6 —Natural Flow of Scenic & Wild Rivers. A dam or other structure that impedes
the natural flow of a scenic or wild river may not be constructed, operated, or maintained, and
channelization may not be undertaken, until the applicant considers alternatives less harmful to the scenic
and wild resource. Construction of an impoundment upon a scenic or wild river is contrary to the public
interest, if that project floods an area of unusual beauty, blocks the access to the public of a view
previously enjoyed, or alters the stream's wild qualities. MDE/DNR (C7) Md. Code Ann., Nat. Res. §
8-406; COMAR 26.17.04.11.

Quality of Life Policy 7 — Atlantic Coast Development. Any land clearing, construction activity, or the
construction or placement of permanent structures is prohibited within the Beach Erosion Control District
except the construction and installation of a qualified submerged renewable energy line, if the project
does not result in any significant permanent environmental damage to the Beach Erosion Control District
and is not constructed or installed within the Assateague State Park, and any project or activity
specifically for storm control, beach erosion and sediment control, or maintenance projects designed to
benefit the Beach Erosion Control District. MDE/DNR (B1) Md. Code Ann., Nat. Res. § 8-1102.

Quality of Life Policy 8 — Integrity & Natural Character of Assateague Island. Activities which will
adversely affect the integrity and natural character of Assateague Island will be inconsistent with the
State's Coastal Management Program, and will be prohibited. MDE/DNR (B1) Md. Code. Ann., Nat.
Res. §§ 5-209, 8-1102.

Quality of Life Policy 9 — Public Outreach. An opportunity for a public hearing shall be provided for
projects in non-tidal waters that dredge, fill, bulkhead, or change the shoreline; construct or reconstruct a
dam; or create a waterway, except in emergency situations. MDE (A3) COMAR 26.17.04.13A.

Quality of Life Policy 10 — Erosion & Sediment Control. Soil erosion shall be prevented to preserve
natural resources and wildlife; control floods; prevent impairment of dams and reservoirs; maintain the
navigability of rivers and harbors; protect the tax base, the public lands, and the health, safety and general
welfare of the people of the State, and to enhance their living environment. MDA (C4) Md. Code Ann.,
Agric. § 8-102(d).
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Quality of Life Policy 11 — Safeguards for Outer Continental Shelf Development. Operations on the
Outer Continental Shelf must be conducted in a safe manner by well-trained personnel using technology,
precautions, and techniques sufficient to prevent or minimize the likelihood of blowouts, loss of well
control, fires, spillages, physical obstruction to other users of the waters or subsoil and seabed, or other

occurrences which may cause damage to the environment or property, or which may endanger life or
health. (B2) Md. Code Ann., Envir. §§ 17-101 to -403; COMAR 26.24.01.01; COMAR 26.24.02.01, .03;
COMAR 26.24.05.01.

5.1.2. Waste & Debris Management

Waste & Debris Management Policy 1 — Hazardous Waste Management. Controlled hazardous
substances may not be stored, treated, dumped, discharged, abandoned, or otherwise disposed anywhere
other than a permitted controlled hazardous substance facility or a facility that provides an equivalent
level of environmental protection. MDE (D4) Md. Code Ann., Envir. § 7-265(a).

Waste & Debris Management Policy 2 — Hazardous Waste Management in Port of Baltimore. A
person may not introduce in the Port of Baltimore any hazardous materials, unless the cargo is properly

classed, described, packaged, marked, labeled, placarded, and approved for highway, rail, or water
transportation. MDOT (D3) COMAR 11.05.02.04A.

5.1.3. Water Resources Protection & Management

Water Resources Protection & Management Policy 1 — Pollution Discharge Permit. No one may add,

introduce, leak, spill, or emit any liquid, gaseous, solid, or other substance that will pollute any waters of
the State without State authorization. MDE (A5) Md. Code Ann., Envir. §§ 4-402, 9-101, 9-322.

Water Resources Protection & Management Policy 2 — Protection of Designated Uses. All waters of
the State shall be protected for water contact recreation, fish, and other aquatic life and wildlife. Shellfish

harvesting and recreational trout waters and waters worthy of protection because of their unspoiled
character shall receive additional protection. MDE (A1) COMAR 26.08.02.02.

Water Resources Protection & Management Policy 3 — Prohibition of Harmful Toxic Impacts. The
discharge of any pollutant which will accumulate to toxic amounts during the expected life of aquatic
organisms or produce deleterious behavioral effects on aquatic organisms is prohibited. MDE (A4)
COMAR 26.08.03.01.

Water Resources Protection & Management Policy 4 — Pre-Development Discharge Permit
Requirement. Before constructing, installing, modifying, extending, or altering an outlet or
establishment that could cause or increase the discharge of pollutants into the waters of the State, the
proponent must hold a discharge permit issued by the Department of the Environment or provide an
equivalent level of water quality protection. MDE (D6) Md. Code Ann., Envir. § 9-323(a).

Water Resources Protection & Management Policy 5 — Use of Best Available Technology or Treat
to Meet Standards. The use of best available technology is required for all permitted discharges into
State waters, but if this is insufficient to comply with the established water quality standards, additional
treatment shall be required and based on waste load allocation. MDE (D4) COMAR 26.08.03.01C.

Water Resources Protection & Management Policy 6 — Control of Thermal Discharges. Thermal
discharges shall be controlled so that the temperature outside the mixing zone (50 feet radially from the
point of discharge) meets the applicable water quality criteria or discharges comply with the thermal
mixing zone criteria. MDE (D4) COMAR 26.08.03.03C.

Water Resources Protection & Management Policy 7 — Pesticide Storage. Pesticides shall be stored in

an area located at least 50 feet from any water well or stored in secondary containment approved by the
Department of the Environment. MDA (C4) COMAR 15.05.01.06.
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Water Resources Protection & Management Policy 8 — Stormwater Management. Any development
or redevelopment of land for residential, commercial, industrial, or institutional purposes shall use
small-scale non-structural stormwater management practices and site planning that mimics natural
hydrologic conditions, to the maximum extent practicable. Development or redevelopment will be
consistent with this policy when channel stability and 100 percent of the average annual predevelopment
groundwater recharge are maintained, nonpoint source pollution is minimized, and structural stormwater
management practices are used only if determined to be absolutely necessary. MDE (C9) Md. Code Ann.,
Envir. § 4-203; COMAR 26.17.02.01, .06.

Water Resources Protection & Management Policy 9 — Unpermitted Dumping of Used Oil. Unless
otherwise permitted, used oil may not be dumped into sewers, drainage systems, or any waters of the
State or onto any public or private land. MDE (D4) Md. Code Ann., Envir. § 5-1001(f).

Water Resources Protection & Management Policy 10 — Toxicity Monitoring. If material being
dumped into Maryland waters or waters off Maryland’s coastline has demonstrated actual toxicity or

potential for being toxic, the discharger must perform biological or chemical monitoring to test for
toxicity in the water. MDE (A5) COMAR 26.08.03.07(D); COMAR 26.08.04.01.

Water Resources Protection & Management Policy 11 — Public Outreach. Public meetings and

citizen education shall be encouraged as a necessary function of water quality regulation. MDE (A2)
COMAR 26.08.01.02E(3).

Water Resources Protection & Management Policy 12 - No Adverse Impact from Water
Appropriation. Any water appropriation must be reasonable in relation to the anticipated level of use and
may not have an unreasonable adverse impact on water resources or other users of the waters of the State.
MDE (C9) COMAR 26.17.06.02.

5.1.4. Flood Hazards & Community Resilience

Flood Hazards & Community Resilience Policy 1 — No Adverse Impact. Projects in coastal tidal and
non-tidal flood plains which would create additional flooding upstream or downstream, or which would
have an adverse impact upon water quality or other environmental factors, are contrary to State policy.
MDE (C2) Md. Code Ann., Envir. § 5-803; COMAR 26.17.05.04A.

Flood Hazards & Community Resilience Policy 2 — Non-Tidal Waters and Non-Tidal Floodplains.
The following policies apply to projects in non-tidal waters and non-tidal floodplains, but not non-tidal
wetlands. MDE (C2) COMAR 26.17.04.01, .07,.11.

Flood Hazards & Community Resilience Policy 2a — 1-Foot Freeboard Above 100-year
Flood. Proposed floodplain encroachments, except for roadways, culverts, and bridges, shall be
designed to provide a minimum of 1 foot of freeboard above the elevation of the 100-year
frequency flood event. In addition, the elevation of the lowest floor of all new or substantially
improved residential, commercial, or industrial structures shall also be at least 1 foot above the
elevation of the 100-year frequency flood event.

Flood Hazards & Community Resilience Policy 2b — Stability of Unlined Earth Channels.
Proposed unlined earth channels may not change the tractive force associated with the 2-year and
the 10-year frequency flood events, by more than 10 percent, throughout their length unless it can
be demonstrated that the stream channel will remain stable.

Flood Hazards & Community Resilience Policy 2¢ — Stability of Lined Channels. Proposed
lined channels may not change the tractive force associated with the 2-year and the 10-year
frequency flood events, by more than 10 percent, at their downstream terminus unless it can be
demonstrated that the stream channel will remain stable.
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Flood Hazards & Community Resilience Policy 2d — Prohibition of Dam Construction in
High Risk Areas. Category II, III, or IV dams may not be built or allowed to impound water in
any location where a failure is likely to result in the loss of human life or severe damage to
streets, major roads, public utilities, or other high value property.

Flood Hazards & Community Resilience Policy 2e — Prohibition of Projects That Increase
Risk Unless Mitigation Requirements Are Met. Projects that increase the risk of flooding to
other property owners are generally prohibited, unless the area subject to additional risk of
flooding is purchased, placed in designated flood easement, or protected by other means
acceptable to the Maryland Department of the Environment.

Flood Hazards & Community Resilience Policy 2f — Prohibition of Construction or
Substantial Improvements in 100-Year Floodplain. The construction or substantial
improvement of any residential, commercial, or industrial structures in the 100-year frequency
floodplain and below the water surface elevation of the 100-year frequency flood may not be
permitted. Minor maintenance and repair may be permitted. The modifications of existing
structures for flood-proofing purposes may be permitted. Flood-proofing modifications shall be
designed and constructed in accordance with specifications approved by the Maryland
Department of the Environment.

Flood Hazards & Community Resilience Policy 2g — Channelization Is Discouraged.
Channelization shall be the least favored flood control technique.

Flood Hazards & Community Resilience Policy 2h — Preference of Multi-Purpose Use
Projects, Project Accountability, & 50% Reduction in Damages. Multiple purpose use shall
be preferred over single purpose use, the proposed project shall achieve the purposes intended,
and, at a minimum, project shall provide for a 50 percent reduction of the average annual flood
damages.

Flood Hazards & Community Resilience Policy 3 — Development-Related Runoff Restrictions for
the Gwynne Falls and Jones Falls Watersheds. Development may not increase the downstream peak
discharge for the 100-year frequency storm event in the following watersheds and all their tributaries:

Gwynns Falls in Baltimore City and Baltimore County; and Jones Falls in Baltimore City and Baltimore
County. MDE (C2) COMAR 26.17.02.07.
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5.2 COASTAL RESOURCES

5.2.1 The Chesapeake and Atlantic Coastal Bays Critical Area

In addition to the policies in this section, the laws approved by NOAA implementing the Chesapeake
and Atlantic Coastal Bays Critical Area Protection Program are enforceable policies.

Critical Area Policy 1 — Scope of the Buffer. In the Critical Area, a minimum 100-foot vegetated buffer
shall be maintained landward from the mean high water line of tidal waters, the edge of each bank of
tributary streams, and the landward edge of tidal wetlands. The buffer shall be expanded in sensitive areas
in accordance with standards adopted by the Critical Area Commission. The buffer is not required for
agricultural drainage ditches if the adjacent agricultural land has in place best management practices that
protect water quality. Mitigation or other measures for achieving water quality and habitat protection
objectives may be necessary in buffer areas for which the Critical Area Commission has modified the
minimum applicable requirements due to the existing pattern of development. CAC (C9) COMAR
27.01.09.01, .01-6, .01-8.

Critical Area Policy 2 — Buffer Disturbance. Disturbance to a buffer in the Critical Area is only
authorized for a shore erosion control measure or for new development or redevelopment that is
water-dependent; meets a recognized private right or public need; minimizes the adverse effects on water
quality and fish, plant, and wildlife habitat; and, insofar as possible, locates nonwater-dependent
structures or operations associated with water-dependent projects or activities outside the buffer.
Disturbance to a buffer may only be authorized in conjunction with mitigation performed in accordance
with an approved buffer management plan. CAC (C9) COMAR 27.01.03.03; COMAR 27.01.09.01, .01-2,
.01-3.

Critical Area Policy 3 - Protection of Bird Nesting Areas. Colonial water bird nesting sites in the
Critical Area may not be disturbed during breeding season. CAC (C9) COMAR 27.01.09.04.

Critical Area Policy 4 - Protection of Waterfowl. New facilities in the Critical Area shall not interfere
with historic waterfowl concentration and staging areas. CAC (C9) COMAR 27.01.09.04.

Critical Area Policy 5 -Restrictions on Stream Alterations. Physical alterations to streams in the
Critical Area shall not affect the movement of fish. CAC (C9) COMAR 27.01.09.05.

Critical Area Policy 6 - Prohibition of Riprap and Artificial Surfaces. The installation or introduction
of concrete riprap or other artificial surfaces onto the bottom of natural streams in the Critical Area is
prohibited unless water quality and fisheries habitat will be improved. CAC (C9) COMAR 27.01.09.05.

Critical Area Policy 7 - Prohibition of Dams and Structures. The construction or placement of dams or
other structures in the Critical Area that would interfere with or prevent the movement of spawning fish or
larval forms in streams is prohibited. CAC (C9) COMAR 27.01.09.05.

Critical Area Policy 8 - Restrictions on Stream Crossings and Impacts. Development may not cross
or affect a stream in the Critical Area, unless there is no feasible alternative and the design and
construction of the development prevents increases in flood frequency and severity that are attributable to
development; retains tree canopy and maintains stream water temperature within normal variation;
provides a natural substrate for affected streambeds; and minimizes adverse water quality and quantity
impacts of stormwater. CAC (C9) COMAR 27.01.02.04.

Critical Area Policy 9 - Time of Year Restrictions for Construction in Streams. The construction,
repair, or maintenance activities associated with bridges or other stream crossings or with utilities and
roads, which involve disturbance within the buffer or which occur in stream are prohibited between
March 1 and May 15. CAC (C9) COMAR 27.01.09.05.

Critical Area Policy 10 - Avoid & Minimize Construction Impacts in Habitat Areas . Roads, bridges,
or utilities may not be constructed in any areas designated to protect habitat, including buffers, in the
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Critical Area, unless there is no feasible alternative and the road, bridge, or utility is located, designed,
constructed, and maintained in a manner that maximizes erosion protection; minimizes negative impacts

to wildlife, aquatic life, and their habitats; and maintains hydrologic processes and water quality. CAC
(C9) COMAR 27.01.02.03C, .04C, .05C.

Critical Area Policy 11 — Intensely Developed Areas. The following policies apply in those areas of the
Critical Area that are determined to be areas of intense development.

o To the extent possible, fish, wildlife, and plant habitats should be conserved.

o Development and redevelopment shall improve the quality of runoff from developed areas that enters
the Chesapeake or Atlantic Coastal Bays or their tributary streams.

o At the time of development or redevelopment, appropriate actions must be taken to reduce stormwater
pollution by 10%. Retrofitting measures are encouraged to address existing water quality and water
quantity problems from stormwater.

o Development activities may cross or affect a stream only if there is no feasible alternative, and those
activities must be constructed to prevent increases in flood frequency and severity attributable to
development, retain tree canopy, maintain stream water temperatures within normal variation, and provide
a natural substrate for affected streambeds.

o Areas of public access to the shoreline, such as foot paths, scenic drives, and other public recreational
facilities, shall be maintained and, if possible, are encouraged to be established.

o Ports and industries which use water for transportation and derive economic benefits from shore
access, shall be located near existing port facilities or in areas identified by local jurisdictions for planned
future port facility development and use if this use will provide significant economic benefit to the State
or local jurisdiction.

o Development shall be clustered to reduce lot coverage and maximize areas of natural vegetation.
o Development shall minimize the destruction of forest and woodland vegetation.

CAC (C9) COMAR 27.01.02.03.

Critical Area Policy 12 — Limited Development Areas & Resource Conservation Areas. The
following policies apply in those portions of the Critical Area that are not areas of intense development.

o Development shall maintain, and if possible, improve the quality of runoff and ground water entering
the Chesapeake and Coastal Bays.

o To the extent practicable, development shall maintain existing levels of natural habitat.

o All development sites shall incorporate a wildlife corridor system that connects undeveloped vegetated
tracts onsite with undeveloped vegetated tracts offsite.

o All forests and developed woodlands that are cleared or developed shall be replaced on not less than an
equal area basis.

o If there are no forests on a proposed development site, the site shall be planted to provide a forest or
developed woodland cover of at least 15 percent.

o Development on slopes equal to or greater than 15 percent, as measured before development, shall be
prohibited unless the project is the only effective way to maintain the slope and is consistent with other
policies.

o To the extent practicable, development shall be clustered to reduce lot coverage and maximize areas of
natural vegetation.

o Lot coverage is limited to 15 percent of the site.
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CAC (C9) COMAR 27.01.02.04.

Critical Area Policy 13 - Public Facilities Allowed With Restrictions in Buffer. Public beaches or
other public water-oriented recreation or education areas including, but not limited to, publicly owned
boat launching and docking facilities and fishing piers may be permitted in the buffer in portions of the
Critical Area not designated as intensely developed areas only if adequate sanitary facilities exist; service
facilities are, to the extent possible, located outside the Buffer; permeable surfaces are used to the extent
practicable, if no degradation of ground water would result; and disturbance to natural vegetation is
minimized. CAC (C9) COMAR 27.01.03.08.

Critical Area Policy 14 - Water-Dependent Research Facilities. Water-dependent research facilities or
activities may be permitted in the buffer, if nonwater-dependent structures or facilities associated with
these projects are, to the extent possible, located outside the buffer. CAC (C9) COMAR 27.01.03.09.

Critical Area Policy 15 — Siting Industrial & Port-Related Facilities. Water-dependent industrial and
port-related facilities may only be located in the portions of areas of intense development designated as
modified buffer areas. CAC (C9) COMAR 27.01.03.05.

Critical Area Policy 16 -Restrictions on Waste Facilities. Solid or hazardous waste collection or
disposal facilities and sanitary landfills are not permitted in the Critical Area unless no environmentally
acceptable alternative exists outside the Critical Area, and these facilities are needed in order to correct an
existing water quality or wastewater management problem. CAC (C9) COMAR 27.01.02.02.

Critical Area Policy 17 — Buffer Management Plan. If a development or redevelopment activity occurs
on a lot or parcel that includes a buffer or if issuance of a permit, variance, or approval would disturb the
buffer, the proponents of that activity must develop a buffer management plan that clearly indicates that
all applicable planting standards developed by the Critical Area Commission will be met and that
appropriate measures are in place for the protection and maintenance of the buffer. CAC (C9) COMAR
27.01.09.01-1, .01-3.

Critical Area Policy 18 — Protection of Critical Area from Surface Mining Pollution. All available
measures must be taken to protect the Critical Area from all sources of pollution from surface mining
operations, including but not limited to sedimentation and siltation, chemical and petrochemical use and
spillage, and storage or disposal of wastes, dusts, and spoils. CAC (D5) COMAR 27.01.07.02A.

Critical Area Policy 19 — Reclamation Requirements for Mining. In the Critical Area, mining must be

conducted in a way that allows the reclamation of the site as soon as possible and to the extent possible.
CAC (D5) COMAR 27.01.07.02B.

Critical Area Policy 20 — Restrictions on Sand & Gravel Operations. Sand and gravel operations shall
not occur within 100 feet of the mean high water line of tidal waters or the edge of streams or in areas
with scientific value, important natural resources such as threatened and endangered species, rare
assemblages of species, or highly erodible soils. Sand and gravel operations also may not occur where the
use of renewable resource lands would result in the substantial loss of forest and agricultural productivity
for 25 years or more or would result in a degrading of water quality or a loss of vital habitat. CAC (D5)
COMAR 27.01.07.03D.

Critical Area Policy 21 - Prohibition of Wash Plants in Buffer. Wash plants including ponds, spoil
piles, and equipment may not be located in the 100-foot buffer. CAC (D5) COMAR 27.01.07.03E.

Critical Area Policy 22 — Requirements for Agriculture in the Buffer. Agricultural activities are
permitted in the buffer, if, as a minimum best management practice, a 25-foot vegetated filter strip
measured landward from the mean high water line of tidal waters or tributary streams (excluding drainage
ditches), or from the edge of tidal wetlands, whichever is further inland, is established in trees with a
dense ground cover or a thick sod of grass. CAC (C4) COMAR 27.01.09.01-6.
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Critical Area Policy 23 — Geographical Limits for Feeding or Watering Livestock. The feeding or

watering of livestock is not permitted within 50 feet of the mean high water line of tidal waters and
tributaries. CAC (C4) COMAR 27.01.09.01-6.

Critical Area Policy 24 — Creating New Agricultural Lands. In the Critical Area, the creation of new
agricultural lands shall not be accomplished by diking, draining, or filling of non-tidal wetlands, without
appropriate mitigation; by clearing of forests or woodland on soils with a slope greater than 15 percent or
on soils with a "K" value greater than 0.35 and slope greater than 5 percent; by clearing that will
adversely affect water quality or will destroy plant and wildlife habitat; or by clearing existing natural
vegetation within the 100-foot buffer. CAC (C4) COMAR 27.01.06.02C.

Critical Area Policy 25 - Best Management Practices for Agriculture. Agricultural activity permitted
within the Critical Area shall use best management practices in accordance with a soil conservation and
water quality plan approved or reviewed by the local soil conservation district. CAC (C4) COMAR
27.01.06.02G.

Critical Area Policy 26 - Cutting or Clearing Trees in the Buffer. Cutting or clearing of trees within
the buffer is prohibited except that commercial harvesting of trees by selection or by the clearcutting of
loblolly pine and tulip poplar may be permitted to within 50 feet of the landward edge of the mean high
water line of tidal waters and perennial tributary streams, or the edge of tidal wetlands if the buffer is not
subject to additional habitat protection. Commercial harvests must be in compliance with a buffer
management plan that is prepared by a registered professional forester and is approved by the Department
of Natural Resources. CAC (C5) Md. Code Ann., Nat. Res. § 8-1808.7, COMAR 27.01.09.01-7

Critical Area Policy 27 - Requirements for Commercial Tree Harvesting in the Buffer. Commercial
tree harvesting in the buffer may not involve the creation of logging roads and skid trails within the buffer
and must avoid disturbing stream banks and shorelines as well as include replanting or allowing
regeneration of the areas disturbed or cut in a manner that assures the availability of cover and breeding
sites for wildlife and reestablishes the wildlife corridor function of the buffer. CAC (C5) Md. Code Ann.,
Nat. Res. § 8-1808.7; COMAR 27.01.09.01-7

Critical Area Policy 28 - General Restrictions to Intense Development. Intense development should
be directed outside the Critical Area. Future intense development activities, when proposed in the Critical
Area, shall be directed towards the intensely developed areas. CAC (D1) Md. Code Ann., Natural Res. §
8-1807(b); COMAR 27.01.02.02B.

Critical Area Policy 29 — Development Restrictions in Critical Area. The following development
activities and facilities are not permitted in the Critical Area except in intensely developed areas and only
after the activity or facility has demonstrated that there will be a net improvement in water quality to the
adjacent body of water.

» Non-maritime heavy industry

» Transportation facilities and utility transmission facilities, except those necessary to serve permitted
uses, or where regional or interstate facilities must cross tidal waters

* Permanent sludge handling, storage, and disposal facilities, other than those associated with wastewater
treatment facilities. However, agricultural or horticultural use of sludge when applied by an approved
method at approved application rates may be permitted in the Critical Area, but not in the 100-foot Buffer

CAC (C9) COMAR 27.01.02.02.
5.2.2 Tidal Wetlands

Tidal Wetlands Policy 1 — Projects That Alter Natural Character Shall Avoid Dredging & Filling,
Be Water-Dependent and Provide Appropriate Mitigation. Any action which alters the natural
character in, on, or over tidal wetlands; tidal marshes; and tidal waters of Chesapeake Bay and its
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tributaries, the coastal bays adjacent to Maryland's coastal barrier islands, and the Atlantic Ocean shall
avoid dredging and filling, be water-dependent, and provide appropriate mitigation for any necessary and
unavoidable adverse impacts on these areas or the resources associated with these areas. A proponent of
an action described above shall explain the actions impact on: habitat for finfish, crustaceans, mollusks,
and wildlife of significant economic or ecologic value; potential habitat areas such as historic spawning
and nursery grounds for anadromous and semi-anadromous fisheries species and shallow water areas
suitable to support populations of submerged aquatic vegetation; marine commerce, recreation, and
aesthetic enjoyment; flooding; siltation; natural water flow, water temperature, water quality, and natural
tidal circulation; littoral drift; local, regional, and State economic conditions; historic property; storm
water runoff; disposal of sanitary waste; sea level rise and other determinable and periodically recurring
natural hazards; navigational safety; shore erosion; access to beaches and waters of the State; scenic and

wild qualities of a designated State scenic or wild river; and historic waterfowl staging areas and colonial
bird-nesting sites. MDE (B2) COMAR 26.24.01.01, COMAR 26.24.02.01, .03; COMAR 26.24.05.01.

5.2.3 Non-Tidal Wetlands

Non-Tidal Wetlands Policy 1 — Removal or Alteration is Generally Prohibited Unless There Is No
Practicable Alternative, in Which Case, Impacts are First Minimized & Then Mitigated to Replace
Ecological Values Lost. Removal, excavation, grading, dredging, dumping, or discharging of, or filling a
non-tidal wetland with materials of any kind, including the driving of piles and placing of obstructions;
changing existing drainage characteristics, sedimentation patterns, flow patterns, or flood retention
characteristics; disturbing the water level or water table; or removing or destroying plant life that would
alter the character of a non-tidal wetland is prohibited unless: The proposed project has no practicable
alternative; adverse impacts are first avoided and then minimized based on consideration of existing
topography, vegetation, fish and wildlife resources, and hydrological conditions; comprehensive
watershed management plans are considered; and the proposed project does not cause or contribute to an
individual or cumulative effect that degrades aquatic ecosystem diversity, productivity, and stability,
plankton, fish, shellfish, and wildlife, recreational and economic values, and public welfare, surface water
quality, or ground water quality. Mitigation measures are required to replace the ecological values
associated with non-tidal wetlands that are impaired by activities described above. MDE (C3) COMAR
26.23.01.01; COMAR 26.23.02.04, .06; COMAR 26.23.04.02.

5.2.4 Forests

Forest Policy 1 — Projects Impacting More Than 40,000 Square Feet Must Generally Identify &
Protect Habitat & Mitigate for Impacts. The Forest Conservation Act and its implementing regulations,
as approved by NOAA, are enforceable policies. Generally, before developing an area greater than 40,000
square feet, forested and environmentally sensitive areas must be identified and preserved whenever
possible. If these areas cannot be preserved, reforestation or other mitigation is required to replace the
values associated with them. This policy does not apply in the Critical Area. DNR (C5) Md. Code Ann.,
Nat. Res. §§ 5-1601 to -1613; COMAR 08.19.01-.06.

Forest Policy 2 — Maintain Resource Sustainability & Prevent or Limit Clear-Cutting to Protect
Watersheds. Forestry activities shall provide for adequate restocking, after cutting, of trees of desirable
species and condition; provide for reserving, for growth and subsequent cutting, a sufficient growing
stock of thrifty trees of desirable species to keep the land reasonably productive; and prevent

clear-cutting, or limit the size of a tract to be clear-cut in areas where clear-cutting will seriously interfere
with protection of a watershed. DNR (C5) Md. Code Ann., Nat. Res. § 5-606.

Forest Policy 3 -Commercial Timber Cuts of Five Acres or More with Pines Comprising 25% of
Live Trees Shall Ensure Pine Resource Sustainability. When any timber is cut for commercial
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purposes from five acres or more of land on which loblolly pine, shortleaf pine, or pond pine, singly or
together occur and constitute 25 percent or more of the live trees on each acre, the person conducting the
cutting or the landowner shall leave uncut and uninjured at least eight well distributed, cone-bearing,

healthy, windfirm, loblolly, shortleaf, or pond pine trees on each acre cut for the purpose of reseeding.
DNR (C5) Md. Code Ann., Nat. Res. §§ 5-501, -504.

Forest Policy 4 — Minimize Forest Removal for Highway Construction Projects & Mitigate with
Equivalent Reforestation if over 1 Acre Is Lost. Any highway construction activity, including related
off-site environmental mitigation, may only cut or clear the minimum amount of trees and other woody
plants necessary to be consistent with sound design principles. If over an acre of forest is lost as a result of
the project, an equivalent area of publicly owned property shall be reforested. DNR/MDOT (C5) Md.
Code Ann., Nat. Res. § 5-103.

Forest Policy 5 — Protection of Roadside Trees Unless Removal or Trimming Is Justified. Roadside
trees should not be cut down, trimmed, mutilated, or injured unless the activity will eliminate a hazard to

property, public safety, or health; improve or prevent tree deterioration; or improve the general aesthetic
appearance of the right-of-way. DNR (C5) COMAR 08.07.02.05.

Forest Policy 6 — Sediment & Erosion Control in Non-Tidal Wetlands. A person conducting a forestry

activity in non-tidal wetlands shall develop and implement a sediment and erosion control plan. MDE
(C3) COMAR 26.23.05.02.

5.2.5 Historical and Archaeological Sites

Historical and Archaeological Policy 1 — Protection of Submerged Historic Resources. Unless
permission is granted by the Maryland Historical Trust, activities that excavate, remove, destroy, injure,
deface, or disturb submerged archaeological historic property are generally prohibited. MDP (C8) Md.
Code Ann., State Fin. & Proc. §§ 5A-341, -333.

Historical and Archaeological Policy 2 — Protection of Caves & Archaeological Sites. Unless
permission is granted by the Maryland Historical Trust, activities that excavate, remove, destroy, injure,
deface, or disturb cave features or archeological sites under State control are generally prohibited. MDP
(C8) Md. Code Ann., State Fin. & Proc. §§ 5A-342 to -343.

Historical and Archaeological Policy 3 — Protection of Burial Sites & Cemeteries. Neither human
remains nor funerary objects may be removed from a burial site or cemetery, unless permission is granted
by the local State’s Attorney. Funerary objects may not be willfully destroyed, damaged, or defaced.
MDP (C8) Md. Code Ann., Crim. Law §§ 10-401 to -404.

5.2.6 Living Aquatic Resources

Living Aquatic Resources Policy 1 — Protection of Rare, Threatened or Endangered Fish or
Wildlife. Unless authorized by an Incidental Take Permit, no one may take a State listed endangered or
threatened species of fish or wildlife. DNR (A4) Md. Code Ann., Nat. Res. §§ 4-2A-01 to -09; Md. Code
Ann., Nat. Res. §§ 10-2A-01 to -09.

Living Aquatic Resources Policy 2 — Sustainable Harvesting of Fisheries. Fisheries shall be
sustainably harvested. DNR (A4) Md. Code Ann., Nat. Res. § 4-215.

Living Aquatic Resources Policy 3 — Protection of State Fishery Sanctuaries & Management
Resources. Any land or water resource acquired by the State to protect, propagate, or manage fish shall
not be damaged. DNR (A4) Md. Code Ann., Nat. Res. § 4-410.
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Living Aquatic Resources Policy 4 — Fish Passage. No activity will be permitted that impedes or

prevents the free passage of any finfish, migratory or resident, up or down stream. DNR (A4) Md. Code
Ann., Nat. Res. § 4-501 to -502.

Living Aquatic Resources Policy 5 — Time-of-Year Restrictions for Construction in Non-Tidal
Waters. All in-stream construction in non-tidal waters is prohibited from October through April,
inclusive, for natural trout waters and from March through May, inclusive, for recreational trout waters. In
addition, the construction of proposed projects, which may adversely affect anadromous fish spawning
areas, shall be prohibited in non-tidal waters from March 15 through June 15, inclusive. MDE (C2)
COMAR 26.17.04.11B(5).

Living Aquatic Resources Policy 6 — Protection of Forest Buffers Along Trout Streams. Riparian
forest buffers adjacent to waters that are suitable for the growth and propagation of self-sustaining trout
populations shall be retained whenever possible. MDE (C5) COMAR 26.08.02.03-3F.

Living Aquatic Resources Policy 7 -Non-Tidal Habitat Protection & Mitigation. Projects in or
adjacent to non-tidal waters shall not adversely affect aquatic or terrestrial habitat unless there is no
reasonable alternative and mitigation is provided. MDE (C2) COMAR 26.17.04.11B(5).

Living Aquatic Resources Policy 8 — Protection & Management of Submerged Aquatic Vegetation
(SAYV). The harvest, cutting, or other removal or eradication of submerged aquatic vegetation may only
occur in a strip up to 60 feet wide surrounding a pier, dock, ramp, utility crossing, or boat slip to point of
ingress in a marina, otherwise the activity must receive the approval of the Department of Natural
Resources. No chemical may be used for this purpose, and the timing and method of the activity shall
minimize the adverse impact on water quality and on the growth and proliferation of fish and aquatic
grasses. MDE (A4) Md. Code Ann., Nat. Res. § 4-213.

Living Aquatic Resources Policy 9 — Protection of Natural Qyster Bars. Natural oyster bars in the
Chesapeake Bay shall not be destroyed, damaged, or injured. DNR (A4) Md. Code Ann., Nat. Res. §
4-1118.1.

Living Aquatic Resources Policy 10 — Protection of Oyster Aquaculture Leases. A person, other than
the leaseholder, may not willfully and without authority catch oysters on any aquaculture or submerged
land lease area, or willfully destroy or transfer oysters on this land in any manner. DNR (A4) Md. Code
Ann., Nat. Res. § 4-11A-16(a).

Living Aquatic Resources Policy 11 — Genetically Modified Organisms (GMOs) Are Prohibited in
State Waters. An organism into which genetic material from another organism has been experimentally

transferred so that the host acquires the genetic traits of the transferred genes may not be introduced into
State waters. DNR (A4) COMAR 08.02.19.03.

Living Aquatic Resources Policy 12 — Control of Nonnative Aquatic Organisms. Vectors for the

introduction of nonnative aquatic organisms must be appropriately controlled to prevent adverse impacts
on aquatic ecosystems. DNR (A4) Md. Code Ann., Nat. Res. § 4-205.1.

Living Aquatic Resources Policy 13 — Control of Snakehead Fish. Except as authorized by federal
law, any live snakehead fish or viable eggs of snakehead fish of the Family Channidae may not be
imported, transported, or introduced into the State. DNR (A4) COMAR 08.02.19.06.

Living Aquatic Resources Policy 14 — Nonnative Oysters Prohibited in State Waters. Nonnative
oysters may not be introduced into State waters. DNR (A4) Md. Code Ann., Nat. Res. § 4-1008.

5.3 COASTAL USES
5.3.1 Mineral Extraction
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Mineral Extraction Policy 1 — Identification & Protection of Habitats Prior to Prospecting. Habitats
of unique value for fish, wildlife, and other related environmental values shall be identified prior to

commencing coal prospecting activities and shall be protected during those activities. MDE (D5)
COMAR 26.20.08.04.

Mineral Extraction Policy 2 — Surface Mining Must Be Conducted in an Environmentally
Responsible Manner. Surface mining activities must be conducted in a manner that protects birds and
wildlife; decreases soil erosion; prevents pollution of rivers, streams, and lakes; prevents loss or waste of

valuable mineral resources; and prevents and eliminates hazards to health. MDE (D5) Md. Code Ann.,
Envir. §§ 15-802, -807(d), -822(c), -828(b).

Mineral Extraction Policy 3 — Surface Mining Must Not Have Adverse Effects on Habitats,
Resources, Properties and the Public. Surface mining activities must not have an unduly adverse effect
on wildlife or freshwater, estuarine, or marine fisheries; constitute a substantial physical hazard to a
neighboring house, school, church, hospital, commercial or industrial building, public road, or other
public or private property in existence at the time of application for the permit; or significantly adversely

affect the uses of a publicly owned park, forest, or recreation area in existence at the time of application
for the permit. MDE (D5) Md. Code Ann., Envir. §§ 15-802(a), -810(b).

Mineral Extraction Policy 4 — Surface Mining Shall Use Best Available Technology to Minimize
Impacts and Protect & Enhance Resources. Surface coal mining activities shall use the best available
technology to minimize disturbances and adverse impacts on fish, wildlife, and related environmental
values, and shall achieve enhancement of the resources when practicable. MDE (D5) COMAR
26.20.23.02A.

Mineral Extraction Policy 5 — Surface Mining Shall Protect Rare, Threatened or Endangered
Species. A surface coal mining activity may not be conducted in a way that is likely to jeopardize the
continued existence of endangered or threatened species listed by the federal or state government. MDE
(DS) COMAR 26.20.23.02B.

Mineral Extraction Policy 6 — Mining Operations Shall Minimize and Control Water Pollution.
Coal mining operations shall be conducted to minimize water pollution, and, where necessary, treatment
methods shall be used to control water pollution. MDE (D5) COMAR 26.20.13.05B; COMAR
26.20.21.01.

Mineral Extraction Policy 7 — Mining Operations May Not Adversely Affect Public, Historic or
Natural Resources Without State Approval. Coal mining may not adversely affect any publicly owned
park or place recorded in the National Register of Historic Sites without approval from the appropriate
agency and is prohibited in the Youghiogheny River scenic corridor; within 100 feet of a cemetery, a
perennial or intermittent stream, or the outside right-of-way line of any public road; and in areas
designated unsuitable for certain types of surface coal mining. MDE (D5) Md. Code Ann., Envir. §§
15-505(b), -506(e); COMAR 26.20.20.03.

Mineral Extraction Policy 8 — Protection of Surface Waters and Aquifers From Underground
Mining. Underground coal mining activities may not be conducted beneath or adjacent to any perennial
stream or impoundment having a storage volume of 20 acre-feet or more. Underground coal mining
activities beneath any aquifer that serves as a significant source of water supply to any public water
system shall be conducted so as to avoid disruption of the aquifer and consequent exchange of ground
water between the aquifer and other strata. MDE (D5) COMAR 26.20.13.10.

Mineral Extraction Policy 9 — Surface Mining Set Backs from Adjacent Properties and Natural
Resources. Surface mining shall not occur within 25 feet of any property line or 100 feet of any scenic or
wild river or its tributaries or any parcel of land that has been designated an area of critical State concern.
MDE (D5) COMAR 26.21.01.17.
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Mineral Extraction Policy 10 — Size & Impact Limits for Prospect Pits & Their Reclamation. Coal

prospect pits may not be more than 1 acre in size or affect more than 10 acres and shall be backfilled,
seeded, and mulched within 30 days after it is opened. MDE (D5) COMAR 26.20.08.04.

Mineral Extraction Policy 11 — Preparation & Contents of Mining & Reclamation Plans. Coal
project proponents must draft a mining and reclamation plan, including a description of the natural
resources, geology, and cultural and historical resources within the proposed permit and adjacent areas
and the methods for road construction, removing topsoil, controlling drainage, backfilling, and
revegetating the affected area, as well as identify baseline hydrologic information and determine the
probable hydrologic consequences of the mining and reclamation operations upon surface and ground
waters on and off the permit area and plan remedial and reclamation activities. MDE (D5) Md. Code
Ann., Envir. §§ 15-505(c), -822; COMAR 26.20.02.05-.09; COMAR 26.20.02.14.

Mineral Extraction Policy 12 — Inclusion of Mining Methods, Reclamation Practices, Land Uses &
Protective Measures in Mining and Reclamation Plans. A mining and reclamation plan for a mineral
extraction activity must outline mining methods, intended reclamation practices, land uses before and

after mining, areas to be affected by the mining, and measures to protect other uses and the environment.
MDE (D5) Md. Code Ann., Envir. §§ 15-807(d), -808(d), -822, -828(b).

Mineral Extraction Policy 13 — County Zoning Approval. Prior to the commencement of a mineral
extraction activity, the appropriate county must issue a written statement that the proposed land use

conforms to all applicable county zoning and land use requirements. MDE (D5) Md. Code Ann., Envir. §
15-810(c).

Mineral Extraction Policy 14 — Water Supply Contingency Planning. If the probable hydrologic
consequences of the proposed coal mining operation are contamination, diminution, or interruption of an
underground or surface source of water that is used for domestic, agricultural, industrial, or other

legitimate purpose, the project proponent shall analyze the availability of water and alternative water
sources. MDE (D5) COMAR 26.20.02.08.

Mineral Extraction Policy 15 — Prevention of Subsidence. Underground coal mining activities shall be

planned and conducted so as to prevent subsidence from causing material damage to the extent
technologically and economically feasible. MDE (D5) COMAR 26.20.13.07A.

Mineral Extraction Policy 16 — Use of Best Available Technology to Control Sediment & Erosion.
Sediment control measures shall be designed, constructed, and maintained using the best technology
currently available to prevent additional contributions of sediment to stream flow or runoff outside an area
where coal mining is permitted. MDE (D5) COMAR 26.20.21.05A.

Mineral Extraction Policy 17 — Diversions Shall Minimize Adverse Impacts & Use Best Available
Technology. Diversions shall be designed, constructed, and maintained to minimize adverse impacts,
including preventing the contribution of suspended solids to stream flow and runoff outside an area where
coal mining permitted, to the extent possible using the best technology currently available. MDE (D5)
COMAR 26.20.21.03.

Mineral Extraction Policy 18 — Mine Excavations or Disturbances Shall Prevent Adverse Impacts.
Pits, cuts, and other mine excavations or disturbances for coal mining shall be located, designed,
constructed, and utilized in such a manner as to prevent adverse impacts, including the discharge of acid,
toxic, or otherwise harmful mine drainage waters into ground water systems. MDE (D5) COMAR
26.20.20.01B.

Mineral Extraction Policy 19 — Mining-Related Transportation Facilities Shall Prevent Adverse
Impacts to the Environment. Transportation facilities constructed for surface coal mining purposes
shall be located, designed, constructed or reconstructed, and maintained, and the area restored, in a
manner that prevents damage to fish, wildlife, or their habitat and related environmental values; prevents
additional contributions of suspended solids to stream flow or runoff outside the permit area; minimizes
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diminution or degradation of water quality and quantity; minimizes erosion, siltation, and attendant air
pollution; and prevents damage to public and private property. MDE (D8) COMAR 26.20.19.01D, .08.

Mineral Extraction Policy 20 — Minimize Pre-Mining Surface Impacts & Control Erosion &
Sediments. The removal of vegetation, topsoil, and overburden before surface mining must be
minimized, and erosion and sediment control devices must be constructed and maintained. MDE (D5)
COMAR 26.21.01.10.

Mineral Extraction Policy 21 — Surface Mining Areas Shall Be Managed to Control Erosion and
Erosion-Related Air Pollution. An area exposed for surface coal mining shall be protected and
stabilized to effectively control erosion and air pollution attendant to erosion. MDE (D5) COMAR
26.20.23.01A.

Mineral Extraction Policy 22 — Topsoil Removed During Surface Mining Shall Be Conserved and
Protected Onsite for Reclamation. During surface mining, topsoil shall be removed, segregated, and
stockpiled on-site for reclamation and protected by a vegetative cover or by other methods demonstrated
to provide protection. MDE (D5) COMAR 26.21.01.11.

Mineral Extraction Policy 23 — Minimize Hydrologic Impacts and Erosion from Mining Areas. The
discharge of water from coal mining areas shall be conducted so as to reduce erosion, prevent deepening

or enlargement of stream channels, and minimize disturbance of the hydrologic balance. MDE (D5)
COMAR 26.20.21.07.

Mineral Extraction Policy 24 — Mine Drainage & Discharge to Surface Waters Shall Be Treated
Onsite. All surface drainage from coal mining and discharge of water from underground coal mining to

surface waters shall be passed through a sedimentation pond, a series of sedimentation ponds, or a
treatment facility before leaving the permit area. MDE (D5) COMAR 26.20.13.06.

Mineral Extraction Policy 25 — Overburden & Mine Waste From Surface Mining Must Be
Stabilized Using Approved Methods. Storage piles of overburden, mine waste, and rock from surface

mining must be stabilized and may not restrict any natural drainage without an approved diversion. MDE
(D5) COMAR 26.21.01.12.

Mineral Extraction Policy 26 —Stream Protection & Erosion Control During Prospecting. An
ephemeral, intermittent, or perennial stream may not be diverted during coal prospecting activities.
Overland flow of water shall be diverted only in a manner that prevents erosion and, to the extent possible
using best available technology, additional contributions of suspended solids to streamflow or runoff
outside the prospecting area. MDE (D5) COMAR 26.20.08.04.

Mineral Extraction Policy 27 —Protection of Water Flow, Quality & Quantity During Mining.
During any coal mining activities, changes in the depth to ground water, in water quality and quantity,
and in the location of surface water drainage channels shall be minimized. MDE (D5) COMAR
26.20.21.01.

Mineral Extraction Policy 28 -Compensation of Water Users Impacted By Mining. The operator of
a coal mine shall replace the water supply of an owner of interest in real property who obtains all or part
of the owner’s supply of water for domestic, agricultural, industrial, or other legitimate use from an
underground or surface source where the supply has been affected by contamination, diminution, or
interruption proximately resulting from the mining operations. MDE (D5) Md. Code Ann., Envir. §§
15-524(b), -608(b); COMAR 26.20.13.05D; COMAR 26.20.20.11.

Mineral Extraction Policy 29 — Compensation for Water Supply or Property Damage in Karst
Terrain. If water is pumped out of a pit located in karst terrain in Baltimore, Carroll, Frederick, and
Washington counties, the project proponent shall replace a water supply if it fails as a result of declining
ground-water levels and pay compensation for property damage from land subsidence. MDE (D5) Md.
Code Ann., Envir. § 15-813.
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Mineral Extraction Policy 30 — Mining & Reclamation Shall Maintain Pre-Mining Recharge &
Hydrology. Surface coal mining activities and restoration efforts shall be conducted so as to maintain
the recharge capacity of surface mining areas and support the approved post mining land use, minimizes
disturbances to the hydrologic balance in the mine plan area and in adjacent areas, and provides a rate of
recharge that approximates the pre-mining recharge rate. MDE (D5) COMAR 26.0.20.02; COMAR
26.20.21.01A.

Mineral Extraction Policy 31 — Prompt Reclamation After Completion of Prospecting. Promptly
after coal prospecting activities are completed, all areas disturbed during prospecting operations,
including roads, shall be returned to the approximate original contour. MDE (D5) COMAR 26.20.08.04.

Mineral Extraction Policy 32 -Mine Reclamation Must Restore Resources and Landscape to
Support Future Land Use. Mined land must be properly reclaimed, including rehabilitating settling
ponds; restoring or establishing stream channels and stream banks to a condition that minimizes erosion,
siltation, and other pollution; and creating final slopes in all excavations at an angle that minimizes the
possibility of slides and is consistent with the future use of the land. MDE (D5) Md. Code Ann., Envir.
§§ 15-802(a), -807(d), -822, -828(b).

Mineral Extraction Policy 33 — Mine Reclamation Must Minimize Contamination, Adverse Impacts
to Ground Water & Support Post-Mining Land Uses. The placement of backfilled materials shall be
done in a way that minimizes contamination and other adverse effects of coal mining on ground water
systems outside the permit area and supports approved post-mining land uses. MDE (D5) COMAR
26.20.20.01A.

Mineral Extraction Policy 34 — Mine Reclamation Vegetative Cover Shall Support Post-Mining
Land Use. Vegetative cover shall be established on all areas disturbed by surface coal mining in a
manner that is compatible with the approved post-mining land use. MDE (D5) COMAR 26.20.29.01A.

Mineral Extraction Policy 35 — Mine Reclamation Shall Adhere to Mining & Reclamation Plan &
Be Completed Within 2 Years of Mining Termination. Surface mining reclamation shall be completed
in accordance with the mining and reclamation plan within 2 years after mineral extraction has
terminated. MDE (D5) COMAR 26.21.01.16.

5.3.2 Electrical Generation and Transmission

Electrical Generation and Transmission Policy 1 — Power Plants Shall Be Sited, Constructed &
Operated to Protect Natural Resources and the Public. Power plants shall be sited, constructed, and
operated in a manner which minimizes their impacts on tidal wetlands, aquatic resources, terrestrial
resources, significant wildlife habitat, public open space, recreational, and natural areas, air and water
quality, and the public health, safety, and welfare. DNR/PSC (D2) Md. Code Ann., Nat. Res. §§ 1-302,
3-303, 3-304, 3-306; Md. Code Ann., Pub. Util. Cos. § 7-208.

Electrical Generation and Transmission Policy 2 — Proposals for New Power Plants, Overhead
Transmission Lines, and Qualified Generator Lead Lines Must Include Comprehensive
Environmental Assessments, Recommend Mitigation Opportunities & Engage Local Government.
Proposals for new power plants, overhead transmission lines, and qualified generator lead lines, must
account for their impact on the physical, biological, aesthetic, and cultural features of the site and adjacent
areas; identify contributions to air and water pollution; recommend mitigation opportunities; and
adequately consider recommendations of local government. Proposals for new power plants also must
duly consider the consistency of the application with the comprehensive plan and zoning of each county
or municipality in which it is proposed to be located. PSC (D2) Md. Code Ann., Pub. Util. Cos. §
7-207(e); COMAR 20.79.03.02(B); COMAR 20.79.04.04.
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Electrical Generation and Transmission Policy 3 — Proposals for New Transmission Lines Must
Estimate Costs to Support Alternative Route Analysis. Proposals for new transmission lines must

estimate the capital and annual operating costs of each alternative route considered and explain why each
alternative route was rejected. PSC (D2) COMAR 20.79.04.03.

Electrical Generation and Transmission Policy 4 -Maintain Safe Vertical Clearance of Power Lines
Over Water. Ultilities shall maintain the vertical clearances of overhead electric supply lines that cross
water surfaces suitable for sailing. PSC (D2) COMAR 20.50.02.05(B).

Electrical Generation and Transmission Policy S — Minimize Adverse Impacts from Cooling Water
Intake Structures. The location, design, construction, and capacity of cooling water intake structures
shall reflect the best technology available for minimizing adverse environmental impact, specifically
impingement and entrainment losses. MDE (D4) COMAR 26.08.03.05.

5.3.3. Tidal Shore Erosion Control

Tidal Shore Erosion Control Policy 1 — Use Materials to Match Function & Minimize Impacts.
Structural erosion control measures that employ a jetty, groin, breakwater, or other offshore structure shall
be designed to use materials that are of adequate size, weight, and strength to function as intended; free of

protruding objects, debris, and contaminants; and selected to minimize impacts to water quality and plant,
fish, and wildlife habitat. MDE (C1) COMAR 26.24.04.01-4.

Tidal Shore Erosion Control Policy 2 —Prohibition of Unsuitable Materials for Backfilling. Tidal
shore erosion control projects shall not use backfill containing litter, refuse, junk, metal, tree stumps, logs,
or other unsuitable materials. MDE (C1) COMAR 26.24.04.01-4.

Tidal Shore Erosion Control Policy 3 — Requirements for Beach Nourishment Projects. Beach
nourishment projects shall meet the following requirements: The fill material grain size shall be equal to
or greater in grain size and character to the existing beach material, or determined otherwise to be
compatible with existing site conditions and acceptable to the Department; The fill material shall be
relatively free of organic material, floating debris, or other objects; Silt and clay fills that change the
sandy nature of the existing beach materials are not acceptable; Gravel fill may be acceptable, if particle
sizes are equal to or greater than the existing beach materials; and Fill material shall be placed above the
mean high water line before final grading to achieve the desired beach profile, unless site conditions
prohibit the placement of fill material above the mean high water line and specific measures are designed
to prevent material from washing away from the site. MDE (C1) COMAR 26.24.03.06D.

Tidal Shore Erosion Control Policy 4 Nonstructural Shoreline Stabilization That Preserves The
Natural Environment Is Required Unless Conditions Warrant Structural Stabilization.
Improvements to protect property bounding on navigable water against erosion shall consist of
nonstructural shoreline stabilization measures that preserve the natural environment, such as marsh
creation, except in areas designated by Department of the Environment as appropriate for structural
shoreline stabilization measures, including areas of excessive erosion, areas subject to heavy tides, and

areas too narrow for effective use of nonstructural shoreline stabilization measures. MDE (C1) Md. Code
Ann., Envir. § 16-201.

Tidal Shore Erosion Control 5 — Limited Encroachment into State Tidal Waters. Encroachment into
State or private tidal wetlands for shore erosion control is limited to that which is structurally necessary
and is verified by a design report. Bulkheads that encroach into tidal wetlands are prohibited unless the
encroachment is three feet or less beyond the mean high water line and other nonstructural and structural

shoreline stabilization measures have been considered and determined to be infeasible. MDE (C1)
COMAR 26.24.04.01-4.
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Tidal Shore Erosion Control Policy 6 — List of Shore Erosion Control Measures from Most to Least
Consistent with State Policy. Tidal shore erosion control measures are listed below beginning with

measures that are most consistent with State policy and ending with measures that are least consistent
with State policy.

e No action and relocation of structures threatened by erosion
Nonstructural shoreline stabilization that is dominated by tidal wetland vegetation, including a
living shoreline

e Beach nourishment

e Breakwater

e Groin, jetty, or a similar structure
e Revetment

e Bulkhead

MDE (C1) COMAR 26.24.01.02; COMAR 26.24.04.01; COMAR 26.24.04.01-3.

Tidal Shore Erosion Control Policy 7 — Conditions Prohibiting Shore Erosion Control Projects.

Tidal shore erosion control projects shall not occur when:

There is no evidence of erosion;

Existing State or private tidal wetlands are effectively preventing erosion;

Adjacent properties may be adversely affected by the proposed project;

Navigation may be adversely affected by the project and the applicant has not adequately offset

these impacts;

e Threatened or endangered species, species in need of conservation, or significant historic or
archaeological resources may be adversely affected by the project; or

e Natural oyster bars or private oyster leases may be adversely affected by the project.
MDE (C1) COMAR 26.24.04.01.

5.3.4 Oil and Natural Gas Facilities

Oil and Natural Gas Facilities Policy 1 — CFRA and Its Regulations Are An Overarching Policy for
Oil and Gas Facilities. The Coastal Facilities Review Act (CFRA) and its implementing regulations, as

approved by NOAA ,serve as an overarching enforceable policy for oil and natural gas facilities.

Oil and Natural Gas Facilities Policy 2 — Detection & Control of Oil Spills. To detect and control oil
spills, all private tank vessels transporting oil in the State must either be equipped with a cargo level
monitoring system, have double hulls, have a plan for inspecting load lines approved by the Department
of the Environment, or be accompanied by an all-weather escort vessel for the purpose of continuously
checking for evidence of an oil discharge from the escorted tank vessel. MDE (A2) Md. Code Ann.,
Envir. § 4-405 (b)(1); COMAR 26.10.01.23B.

Oil and Natural Gas Facilities Policy 3 — Financial Capacity to Cover Potential Oil Spill Cleanup
and Recovery. Through bond or other form of security, the operator of a private tank vessel transporting
more than 25 barrels of oil as cargo must be able to prove the financial ability to cover the cost of oil spill
cleanup and recovery before entering waters of the State. MDE (A2) COMAR 26.10.01.24A.

Qil and Natural Gas Facilities Policy 4 — No Discharge of Oil in Areas That May Enter State
Waters. No person may discharge oil in any manner, including through bilge and ballast water, or
deposit it in an area where it may enter waters of the State. MDE (A2) Md. Code Ann., Envir. § 4-410(a);
COMAR 26.10.01.02B.

QOil and Natural Gas Facilities Policy 5 — Above-Ground Storage Sites Shall Prevent Qil from

Polluting State Waters. Above-ground oil storage sites shall prevent movement of oil into the waters of
the State. MDE (D1) COMAR 26.10.01.12B(1).
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Oil and Natural Gas Facilities 6 —Oil Shall Not Be Stored within Tidal Waters or Within 100-Year
Floodplain Unless Permitted. The construction of above-ground oil storage tanks, dikes, or walls within
the tidal wetlands or within the 100-year flood plain is prohibited without first obtaining a State Wetlands

Permit or providing an equivalent level of environmental protection. MDE (D1) COMAR
26.10.01.12B(3).
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5.3.5 Dredging and Disposal of Dredged Material

Dredging and Disposal of Dredged Material Policy 1 — Dredging for Non-Water Dependent Projects
is Discouraged. A person may not dredge for projects that are non-water-dependent unless there is no
practicable alternative. MDE (A3) Md. Code Ann., Envir. § 5-907(a); COMAR 26.24.03.02D.

Dredging and Disposal of Dredged Material Policy 2 — Dredging Requires An Environmental
Analysis and Is Generally Discouraged. Dredging for sand, gravel, or fill material, including material
for beach nourishment, is prohibited unless an environmental analysis determines that there will be no
adverse impact on the environment and no alternative material is available. MDE (A3) COMAR
26.24.03.02C.

Dredging and Disposal of Dredged Material Policy 3 — Dredging Shall Allow Flushing & Make
Maximum Use of Existing Channels. Dredging of channels, canals, and boat basins shall be designed to
provide adequate flushing and elimination of stagnant water pockets, and channel alignment shall make
maximum use of natural or existing channels and bottom contours. MDE (B2) COMAR 26.24.03.02.

Dredging and Disposal of Dredged Material Policy 4 — Dredging Shall First Avoid & Then
Minimize Habitat Impacts. The alignment of a channel shall first avoid and then minimize impacts to
shellfish beds, submerged aquatic vegetation, and vegetated tidal wetlands. When feasible, the alignment

shall be located the maximum distance feasible from shellfish beds, submerged aquatic vegetation, and
other vegetated tidal wetlands. MDE (C6) COMAR 26.24.03.02.

Dredging and Disposal of Dredged Material Policy S — Dredging Time-of-Year Restrictions.
Dredging is prohibited from February 15 through June 15 in areas where yellow perch have been

documented to spawn and from March 1 through June 15 in areas where other important finfish species
have been documented to spawn. MDE (A3) COMAR 26.24.02.06G.

Dredging and Disposal of Dredged Material Policy 6 — 500 —Yard Setback Restriction for Dredging
Near Submerged Aquatic Vegetation (SAV). Dredging is prohibited within 500 yards of submerged
aquatic vegetation from April 15 through October 15. MDE (A3) COMAR 26.24.02.06H.

Dredging and Disposal of Dredged Material Policy 7 — Restrictions on Mechanical & Hydraulic
Dredging Near Shellfish Areas. Within 500 yards of shellfish areas, mechanical and hydraulic dredging
is prohibited from June 1 through September 30 and mechanical dredging is also prohibited from
December 16 through March 14. MDE (A3) COMAR 26.24.02.06E.

Dredging and Disposal of Dredged Material Policy 8 —Dredge Disposal Site Selection Criteria. New
disposal sites for dredged material shall be selected based on the following hierarchy of criteria: (i)
beneficial use and innovative reuse of dredged material; (ii) upland sites and other environmentally sound
confined capacity; (iii) expansion of existing dredged material disposal capacity other than the
Hart-Miller Island Dredged Material Containment Facility and areas collectively known as Pooles Island.
MDE (A3) Md. Code Ann., Envir. § 5-1104.2(d).

Dredging and Disposal of Dredged Material Policy 9 — Dredge Material Disposal Facilities Shall
Minimize Impacts. Disposal facilities for dredged material shall be designed to have the least impact on
public safety, adjacent properties, and the environment. MDE (A3) COMAR 26.24.03.04A.

Dredging and Disposal of Dredged Material Policy 10 — Sediment & Erosion Control Plan Shall Be
Developed & Approved Prior to Upland Dredge Disposal. Prior to disposing of dredged material on
upland areas, a sediment and erosion control plan must be developed and approved by the local soil

conservation district or the Department of the Environment and the methods for protecting water quality
and quantity must be identified in detail. MDE (A3) COMAR 26.24.03.03B.

Dredging and Disposal of Dredged Material Policy 11 — Restrictions on Open Water Disposal of
Dredge Material in Chesapeake Bay & Its Tributaries. A person may not redeposit in an unconfined
manner dredged material into or onto any portion of the water or bottomland of the Chesapeake Bay or of
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the tidewater portion of any of the Chesapeake Bay's tributaries except when the project is undertaken to

restore islands or underwater grasses, stabilize eroding shorelines, or create or restore wetlands or fish and
shellfish habitats. MDE (A3) Md. Code Ann., Envir. § 5-1101(a), 5-1102.

Dredging and Disposal of Dredged Material Policy 12 — No Open Water Disposal of Dredge
Material in Deep Trough of Chesapeake Bay. A person may not redeposit in an unconfined manner
dredged material into or onto any portion of the bottomlands or waters of the Chesapeake Bay known as
the deep trough. MDE (A3) Md. Code Ann., Envir. §§ 5-1101(a), -1102.

Dredging and Disposal of Dredged Material Policy 13 — Restrictions on Open Water Disposal of
Dredge Material from Baltimore Harbor. No material dredged from Baltimore Harbor shall be
disposed of in an unconfined manner in the open water portion of Chesapeake Bay, or the tidal portions of
its tributaries outside of Baltimore Harbor. MDE (A3) Md. Code Ann., Envir. § 5-1102(a).

5.3.6 Navigation

Navigation Policy 1 — Piers Are Preferred to Dredging in Providing Access to Deep Waters.
Navigational access projects shall when possible be designed to use piers to reach deep waters rather than
dredging. MDE (B2) COMAR 26.24.03.02.

Navigation Policy 2 — Central Access Channels with Short Spurs Are Preferred to Multiple
Separate Channels. Navigational access channels to serve individual or small groups of riparian
landowners shall be designed to prevent unnecessary channels. A central access channel with short spur
channels shall be considered over separate access channels for each landowner. MDE (B2) COMAR
26.24.03.02.

Navigation Policy 3 — Channels Shall Minimize Impacts to Tidal Wetlands & Underwater
Topography. Navigational access channels shall be designed to minimize alteration of tidal wetlands and
underwater topography. MDE (B2) COMAR 26.24.03.02.

Navigation Policy 4 - New & Expanded Marinas, with a Preference Given to Expansion of Existing
Facilities, Shall Be Located in Strongly Flushed Waters More Than 4.5 Feet Deep at Mean Low
Tide & Not Adversely Impact Habitat. New or expanded facilities for the mooring, docking, or storing
of more than ten vessels on tidal navigable waters shall be located on waters with strong flushing
characteristics and may not be located in areas where the natural depth is 4.5 feet or less at mean low
water, and any of the following will be adversely affected: aquatic vegetation, productive
macroinvertebrate communities, shellfish beds, fish spawning or nursery areas, rare, threatened, or

endangered species, species in need of conservation, or historic waterfowl staging areas. Expansion of
existing facilities is favored over new development. MDE (A1) COMAR 26.24.04.03.

Navigation Policy 5 — Restrictions on Placement of Mooring Buoys. The location of buoys for the
mooring of boats shall not be located in designated private or public shellfish areas, cable-crossing areas,
navigational channels, in other places in where general navigation would be impeded or obstructed, or
public ship anchorage. The location of mooring buoys should not obstruct the riparian access of adjacent
property owners or hinder the orderly access to or use of the waterways by the general public. DNR (A1)
COMAR 08.04.13.02.

Navigation Policy 6 — Noise Limit for Vessels on State Waters. Vessels operated on state waters
should not exceed a noise level of 90dB(a). DNR (A1) COMAR 08.18.03.03.

5.3.7 Transportation
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Transportation Policy 1 — Sustainability Analysis of Transportation Projects. The social, economic,

and environmental effects of proposed transportation facilities projects must be identified and alternative
courses of action must be considered. MDOT (D8) COMAR 11.01.06.02B.

Transportation Policy 2 — Public Engagement in Transportation Project Planning. The public must
be involved throughout the process of planning transportation projects. MDOT (D8) Md. Code Ann.,
Transp. § 7-304(a); COMAR 11.01.06.02B.

Transportation Policy 3 — Projects Must Support Multi-Modal Transportation. Transportation
development and improvement projects must support the integrated nature of the transportation system,

including removing impediments to the free movement of individuals from one mode of transportation to
another. MDOT (D8) Md. Code Ann., Transp. § 2-602.

Transportation Policy 4 — An Integrated Private-Public Regional Transportation System. Private
transit facilities must be operated in such a manner as to supplement facilities owned or controlled by the
State to provide a unified and coordinated regional transit system without unnecessary duplication or
competing service. MDOT (D8) Md. Code Ann., Transp. § 7-102.1(b).

Transportation Policy 5 — Transportation Projects Must Consider the Needs of Bicyclists &
Pedestrians. Access to and use of transportation facilities by pedestrians and bicycle riders must be
enhanced by any transportation development or improvement project, and best engineering practices
regarding the needs of bicycle riders and pedestrians shall be employed in all phases of transportation
planning. MDOT (D8) Md. Code Ann., Transp. § 2-602.

5.3.8 Agriculture

Agriculture Policy 1 — Soil Conservation & Sediment Control to Protect Water Quality. Agricultural
land management practices may not add, introduce, leak, spill, or otherwise emit soil or sediment into
waters of the State unless a plan is being implemented on the property that is designed to conserve soil
and protect water quality. MDA (C4) Md. Code Ann., Envir. § 4-213.

Agriculture Policy 2 — Use of Best Management Practices to Protect Non-Tidal Wetlands. A person
conducting an agricultural activity shall implement best management practices to protect non-tidal
wetlands. MDE (C3) COMAR 26.23.05.02.

Agriculture Policy 3 — Use of Best Management Practices at Animal Feeding Operations. Animal
feeding operations shall use best management practices designed and approved by a local soil
conservation district to limit livestock access to surface water. MDA (C4) COMAR 26.08.03.09.

Agriculture Policy 4 — Nutrient Management Shall Minimize Water Quality Impacts. An
agricultural operation with $2500 a year in gross income or more than 8000 pounds of livestock that uses
chemical fertilizers, sludge, or animal manure shall use these nutrients in a way that minimizes impacts on
water quality. MDA (C4) Md. Code Ann., Agric. § 8-803.1.

Agriculture Policy 5 — Agricultural Drainage Projects Shall Provide Substantial Agricultural
Benefits, Minimize Environmental Impacts, & Be Consistent with Soil Conservation Plans.
Agricultural drainage projects shall provide substantial agricultural benefits, prevent direct over bank flow
into the ditch, be truncated as far upstream as possible, minimize adverse environmental impacts, and
implement and maintain approved soil conservation district conservation plans. MDE (C3) COMAR
26.17.04.11.

5.3.9 Development

Development Policy 1- Sediment & Erosion Control. Any development shall be designed to minimize
erosion and keep sediment onsite. MDE (C4) COMAR 26.17.01.08.
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Development Policy 2 — Erosion and Sediment Control Plan. An erosion and sediment control plan is
required for any grading activity that disturbs 5,000 square feet of land area and 100 cubic yards of earth

or more, except for agricultural land management practices and agricultural best management practices.
MDE (C9) COMAR 26.17.01.05.

Development Policy 3 — Stormwater Management. Development or redevelopment of land for
residential, commercial, industrial, or institutional use shall include stormwater management compliant
with the Environmental Site Design sizing criteria, recharge volume, water quality volume, and channel
protection storage volume criteria. MDE (C9) COMAR 26.17.02.01, -.06

Development Policy 4 — First Avoid then Minimize Wetland Impacts, Minimize Water Quality,
Habitat & Forest Damage & Preserve Cultural Resources. Development must avoid and then
minimize the alteration or impairment of tidal and non-tidal wetlands; minimize damage to water quality
and natural habitats; minimize the cutting or clearing of trees and other woody plants; and preserve sites
and structures of historical, archeological, and architectural significance and their appurtenances and
environmental settings. MDE/DNR/CAC (D6) Md. Code Ann., Envir. §§ 4-402, 5-907(a), 16-102(b); Md.
Code Ann., Nat. Res. §§ 5-1606(c), 8-1801(a); Md. Code Ann., Land Use § 8-102; COMAR
26.24.01.01(A).

Development Policy 5 — Proposed Development Projects Must Be Sited Where Adequate Water
Supply, Sewerage and Solid Waste Services & Infrastructure Are Available. Any proposed
development may only be located where the water supply system, sewerage system, or solid waste
acceptance facility is adequate to serve the proposed construction, taking into account all existing and
approved developments in the service area and any water supply system, sewerage system, or solid waste
acceptance facility described in the application and will not overload any present facility for conveying,
pumping, storing, or treating water, sewage, or solid waste. MDE (C9) Md. Code Ann., Envir. § 9-512.

Development Policy 6 - Proposed Construction Must Have Water and Wastewater Allocation or
Provide Onsite Capacity. A proposed construction project must have an allocation of water and
wastewater from the county whose facilities would be affected or, in the alternative, prove access to an
acceptable well and on-site sewage disposal system. The water supply system, sewerage system, and solid
waste acceptance facility on which the building or development would rely must be capable of handling
the needs of the proposed project in addition to those of existing and approved developments. MDE (D6)
Md. Code Ann., Envir. § 9-512.

Development Policy 7 — Structures Served by On-Site Water and Sewage Waste Disposal Systems
Must Demonstrate Capacity Prior to Construction or Alteration. Any residence, commercial
establishment, or other structure that is served or will be served by an on-site sewage disposal system or
private water system must demonstrate that the system or systems are capable of treating and disposing
the existing sewage flows and meeting the water demand and any reasonably foreseeable increase in

sewage flows or water demand prior to construction or alteration of the residence, commercial
establishment, or other structure. MDE (D6) COMAR 26.04.02.03F.

Development Policy 8 - Grading or Building in the Severn River Watershed Requires Approved
Development Plan. Proponents of grading or building in the Severn River Watershed must create a
development plan and have it approved by the soil conservation district. The plan shall include a strategy
for controlling silt and erosion and must demonstrate that any septic or private sewer facility will not
contribute to the pollution of the Severn River. MDE (D4) Md. Code Ann., Envir. § 4-308(a).

Development Policy 9 - Siting Requirements for Industrial Facilities. Industrial facilities must be sited
and planned to ensure compatibility with other legitimate beneficial water uses, constraints imposed due
to standards of air, noise and water quality, and provision or availability of adequate water supply and
wastewater treatment facilities. MDE (D4) Md. Code Ann., Envir. §§ 2-102, 4-402, 9-224(b), 9-512(b);
COMAR 26.02.03.02; COMAR 26.11.02.02B.
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Development Policy 10 - Citizen Engagement in Planning & Development. Local citizens shall be

active partners in planning and implementation of development. MDP (D6) Md. Code Ann., St. Fin. &
Proc. §§ 5-7A-01 to -02.

Development Policy 11 - Protect Existing Community Character & Concentrate Growth.
Development shall protect existing community character and be concentrated in existing population and
business centers, growth areas adjacent to these centers, or strategically selected new centers. MDP (D6)
Md. Code Ann., St. Fin. & Proc. §§ 5-7A-01 to -02.

Development Policy 12 - Site Development Near Available or Planned Transit. Development shall be
located near available or planned transit options. MDP (D6) Md. Code Ann., St. Fin. & Proc. §§ 5-7A-01
to -02.

Development Policy 13 - Design for Walkable, Mixed Use Communities. Whenever possible,
communities shall be designed to be compact, contain a mixture of land uses, and be walkable. MDP (D6)
Md. Code Ann., St. Fin. & Proc. §§ 5-7A-01 to -02.

Development Policy 14 — Communities Must Identify Adequate Water Supply, Stormwater &
Wastewater Services & Infrastructure to Meet Existing & Future Development. To meet the needs
of existing and future development, communities (geographically defined areas with shared interests,
values, resources, and goals) must identify adequate drinking water and water resources and suitable
receiving waters and land areas for stormwater management and wastewater treatment and disposal. MDE
(D6) Md. Code Ann., Land Use § 3-106.

5.3.10 Sewage Treatment

Sewage Treatment Policy 1 — Protection of State Waters for Designated Uses. The quality of state
waters shall be protected, maintained, and improved for public supplies, propagation of wildlife, fish and
aquatic life, and domestic, agricultural, industrial, recreational, and other legitimate beneficial uses. MDE
(D7) Md. Code Ann., Envir. §§ 4-402, 9-302(b), 9-323(a).

Sewage Treatment Policy 2 — Waste Must Be Treated Prior To Discharge to Protect Designated
Uses. No waste shall be discharged into any waters of the State without first receiving necessary
treatment or other corrective action to protect the legitimate beneficial uses of the State's waters. MDE
(D7) Md. Code Ann., Envir. §§ 9-302(b), -323(a).

Sewage Treatment Policy 3 - Wastes May Not Be Disposed of in a Manner that Likely Creates
a Nuisance or Causes Ground or Water Contamination. Sewage or sewage effluent, treated or
non-treated, or industrial wastes may not be disposed of in any manner that is likely to create a
nuisance or cause contamination of a potable water supply system, the waters of the State, or the
ground surface. MDE (D7) COMAR 26.04.02.02.

Sewage Treatment Policy 4 — Waste May Not Be Discharged Into the Patuxent & Severn Rivers &
Their Tributaries. A person may not discharge raw sewage or any other waste into the Patuxent River,
the Severn River, or any of their tributaries. MDE (D7) Md. Code Ann., Envir. § 4-307.

Sewage Treatment Policy 5 — Sewage Sludge May Not Be Discharged Into the Chesapeake Bay, or
the Bay’s Tidewater Tributaries Within S Miles of Hart-Miller-Pleasure Island Chain. A person
may not dump, deposit, scatter, or release sewage sludge by any means, including discharge from a sewer
or pipe, into or onto any portion of the water or bottomland of the Chesapeake Bay or of the tidewater
portions of any of the Chesapeake Bay's tributaries within 5 miles of the Hart-Miller-Pleasure Island
chain in Baltimore County. MDE (D7) Md. Code Ann., Envir. § 5-1102(e).

Sewage Treatment Policy 6 — A Discharge Permit is Required Prior to Constructing, Altering or
Operating a Sewage Treatment Facility. Before constructing, installing, modifying, extending,
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altering, or operating a sewage treatment facility that could cause or increase the discharge of pollutants
into the waters of the State, the proponent must hold a discharge permit issued by the Department of the

Environment or provide an equivalent level of water quality protection. MDE (D7) Md. Code Ann.,
Envir. § 9-323(a).

Sewage Treatment Policy 7 — Water Quality Protection from On-Site Sewage Disposal Systems.
Before attempting to construct or alter an on-site sewage disposal system or cause it to receive any
increase in flow or change in the character of wastewater, the proponent must provide an equivalent level
of water quality protection to that of a permit from the Department of the Environment. MDE (D7)
COMAR 26.04.02.03.

Sewage Treatment Policy 8 — New Sewage Treatment Plants Shall Meet State Effluent Water
Quality Standards. New sewage treatment plants shall be constructed so as to meet the State effluent
water quality standards, including those for bacteriological values, dissolved oxygen, pH, and temperature
conditions, which may require advanced waste treatment. MDE (D7) Md. Code Ann., Envir. § 4-303.

Sewage Treatment Policy 9 — At Least Secondary Treatment Is Required for Sewage Treatment
Discharge Into Any State Waters. Secondary treatment is required as a minimum for sewage treatment
works discharging into any waters of the State. MDE (D7) COMAR 26.08.04.04C.

Sewage Treatment Policy 10 — If Secondary Treatment Cannot Achieve Water Quality or Nutrient
Control Requirements, Sewage Treatment Facilities Are Subject to Additional Restrictions. If
compliance with the established water quality standards or nutrient control requirements cannot be
achieved through secondary treatment for all sewage discharges within a specific river segment or water
region, the sewage treatment facilities are subject to additional restrictions. MDE (D7) COMAR
26.08.01.02C.

Sewage Treatment Policy 11 — Advanced Waste Treatment is Required for Facilities Exceeding 1
Million Gallons Per Day Discharging into Water Quality Limited Waters & May Be Needed on
Smaller Systems. Advanced waste treatment is required for all sewage treatment works with a design
capacity exceeding 1 million gallons per day and discharging into water quality limited waters. Advanced
waste treatment may also be required for smaller sewage treatment works where the Department of the
Environment determines that this level of treatment is necessary. MDE (D7) COMAR 26.08.04.04C.

Sewage Treatment Policy 12 — Phosphorus Discharge Limits for Sewage Treatment Plants. An
effluent limitation of 2 milligrams/liter total phosphorus is required for all facilities discharging more
than: 500,000 gallons per day to the Chesapeake Bay and its tributaries above the Baltimore Harbor and
10 million gallons per day in the vicinity of Baltimore Harbor to the Bay Bridge. MDE (D7) COMAR
26.08.04.04C.

Sewage Treatment Policy 13 — Protection of Shellfish Harvest Areas. If discharging into shellfish
harvesting waters, sewage treatment must be sufficient to protect shellfish harvesting, potentially
requiring advanced waste treatment, and the treatment plant must have a bypass control system, including
a minimum 24-hour emergency holding facility. MDE (D7) COMAR 26.08.04.04C.

Sewage Treatment Policy 14 — Requirements for Holding Tanks. Holding tanks shall be watertight
and sized to hold at least 7 days of effluent. MDE (D7) COMAR 26.04.02.02L.

Sewage Treatment Policy 15 — Sewage System Compliance with County Plans. Sewerage systems
must conform to the county plan or revision or amendment of the county plan. MDE (D7) Md. Code
Ann., Envir. § 9-511.

Sewage Treatment Policy 16 — Safe Treatment or Disposal of Sewage Sludge. A sewage sludge
utilizer that is engaged in treatment, composting, distribution, application on agricultural or marginal land,
or marketing of sewage sludge shall ensure the sewage sludge meets applicable pathogen requirements for
Class A or B sewage sludge. MDE (D7) COMAR 26.04.06.02, .12, .17, .32, .38, .42, .52.
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Sewage Treatment Policy 17- Sewage Sludge Utilization Must Ensure Protection of Public & the
Environment. Sewage sludge utilization is prohibited if it cannot be done without causing an undue risk
to the environment or public health, safety, or welfare or if the sewage sludge was generated in a state that

does not apply sewage sludge to land. MDE (D7) Md. Code Ann., Envir. § 9-245; COMAR 26.04.06.01,
11, .74,

Sewage Treatment Policy 18 — Sewage Sludge Utilization Permit. Prior to utilizing sewage sludge in
Maryland, a person shall obtain a sewage sludge utilization permit from the Maryland Department of the
Environment or provide an equivalent level of environmental protection. MDE (D7) Md. Code Ann.,
Envir. § 9-231.

Sewage Treatment Policy 19 — A Sewage Sludge User May Not Interfere with State or Local
Inspections at a Utilization Site. A sewage sludge utilizer may not interfere with any inspection of a
sewage sludge utilization site, including prohibiting access to any representative of the Department of the
Environment, to a local health official, or to the local health official, or to the local health official’s
designee who requests access to perform any activities to determine compliance with the applicable
permit, authorization, approvals, and regulations. MDE (D7) Md. Code Ann., Envir.§ 9-243; COMAR
26.04.06.04.

Sewage Treatment Policy 20 — Sewage Sludge Composting or Storage Facilities Must Meet Local
Zoning Requirements. Sewage sludge composting or storage facilities must meet all zoning and land
use requirements of the county in which the facility is to be located. MDE (D7) Md. Code Ann., Envir. §
9-233.

Sewage Treatment Policy 21 — Public Engagement in Siting of a Sewage Sludge Storage or
Distribution Facility. The public shall be given an opportunity to present its views prior to any final
decision being made on the siting of sewage sludge or a sewage sludge storage or distribution facility.
MDE (D7) Md. Conde Ann. Envir. §§ 9-234, -234.1, -238(c); COMAR 26.04.06.14.

Sewage Treatment Policy 22 — Limits on the Use of On-Site Sewage Disposal Systems. On-site
sewage disposal systems are prohibited:

e If they may pollute well water supplies, water supply reservoirs, shellfish growing waters, bathing
beaches, lakes, or tidewater areas, including within 25 feet of drainage ways, flood plain soils,
gullies, rock outcroppings, or slopes in excess of 25 percent;

e 50 feet from water well systems in confined aquifers;

e 100 feet from springs, water well systems in unconfined aquifers, water bodies not serving as
potable water supplies, sinkholes underlain by karst topography, and a stream bank that is further
than 3,000 feet upstream of an intake for a potable water supply; and

e 200 feet from a stream bank that is closer than 3,000 feet upstream of such an intake.

MDE (D7) COMAR 26.04.02.03; COMAR 26.04.02.04.
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