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Section One: Introduction



• Defines how to designate Tier II waters

• Defines when an Antidegradation Tier II 
Review is required

• Defines when there is no assimilative 
capacity, e.g., Tier II conditions are not 
maintained

• Lays out the social and economic 
justification procedure when approval is 
granted, and water quality will be 
lowered

Antidegradation Regulation:
COMAR 26.08.02.04-2 (est. 2004)



Tier II Waters: 
Designation

• Streams are sampled 
using the Maryland 
Biological Stream Survey 
(MBSS) protocols

• MBSS assigns scores for 
stream benthic (bug) 
and fish assemblages

• To be designated Tier II, 
both scores must be 
>4.00
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• Assimilative Capacity is a quantitative way to determine 
if a designated Tier II stream is still of high quality, or if it 
has degraded 

• An assimilative capacity threshold IBI score accounts for 
natural variability

• One threshold is developed for fish while a second is 
developed for benthic invertebrates

• If new data indicates that either the fish or benthic score 
falls below their perspective thresholds, the stream has 
no AC

• Streams with no remaining AC are still Tier II streams 

Assimilative Capacity



Assimilative Capacity

Currently, 139, or 53% of all 
Tier II streams have no 
remaining assimilative 
capacity



Processes Screened for Tier II 
Review

• Water and Sewer Plan Amendments

• State Clearinghouse

• New NPDES permits or major modifications 
of an existing discharge permits 
– WWTP
– General Permit for Stormwater Associated 

w/Construction Activity 20-CP (NOI)

• Nontidal Wetlands and Waterways 
Construction Permits or Authorizations

• Surface Mining Permits

• Power Plant Research Program (solar, 
powerlines, other energy projects)



Section Two: Tier II Review Documentation 



Preliminary Tier II 
Report

1. Project overview

2. Project purpose

3. Impervious surface 
information

4. Stream resource 
information



Preliminary Tier II 
Report (cont.)

5. Forest cover 
information

6. Project phasing 
information

7. Permitting 
information

8. Exemption 
information

9. Minimization 
activities



Applicant BMP Checklist
• This form is required 

when the project is 
classified as basic and 
MDE has determined 
that at this time no 
additional review is 
required.

• This form demonstrates 
that the applicant has 
taken some actions to 
minimize impacts to 
the Tier II watershed.



No Discharge 
Alternatives Analysis 
Form

• Provides a list of 
qualifying 
exemptions

• If not exempt, 
applicants must 
complete an 
alternative site or 
route search

• Provides a summary 
of search analysis 
and feasibility



Minimization 
Alternatives Analysis 
Form

• Calculates impacts
– Stream impacts (lf)
– Buffer impacts (sq ft)
– Forest Cover (acres)
– Impervious Cover (acres)

• Evaluation of 
minimization 
alternatives

• Justification that 
minimization 
alternatives have been 
maximized

• BMPs and Tier II notes 
for plans (the checklist)



Mitigation Alternatives 
Analysis Form

• Summarizes impacts

• Totals mitigation for each 
category

• Provides justification for 
unavoidable impacts

• Informs applicant of basic 
mitigation requirements
– All mitigation must occur in 

the affected Tier II 
watershed 

– The mitigation property 
must be protected in 
perpetuity

– Reforestation requires 
minimum 2yr of monitoring 
and reporting



Tier II Mitigation Report

• Summarizes impacts

• Summarizes proposed 
mitigation

• Includes:
– Mitigation property 

searches
– In-kind mitigation details
– Out-of-kind mitigation 

details

• Must provide the draft 
protection mechanism 
which must have been 
submitted to the county 
for approval



Tier II Report (SEJ) 
Template

• Fillable word document that 
contains the minimum amount 
of information necessary for MDE 
to make a Tier II review decision

• Summarizes information from 
the forms

• Includes the project social and 
economic justification 

• Estimates cost of 1:1, 100% 
mitigation, and discusses the 
value of Tier II waters

• Completion allows the project to 
move forward with public notice*



Tier II Mitigation Plan

• Plan drawings

• Planting plan:
– Native species
– Density
– Planting schedule
– Plant protection method

• Monitoring and 
maintenance plans
– 2 years
– Annual monitoring reports
– MDE will conduct site visits

• Must provide the recorded 
conservation easement



Section Three: Mitigation Guidance



Mitigation Guidance Part 1
• Explains concepts and definitions, such as:

– Additionality
– Forest, buffer, and impervious cover impacts
– Out-of-kind offsets
– Preservation/Reforestation/Conservation

• Explains the mitigation crediting system

• Provides impact mitigation scenarios



Reforestation/Afforestation
• “Establishment of a forest on an area on which forest cover has 

been absent for a long period of time; or Planting of open areas 
which are not presently in forest cover” (Code Of Maryland 
Regulations (COMAR) 08.19.01.03 MD DNR Forest Conservation)

• Credit for reforestation/afforestation is 1:1, and includes a 2-yr 
monitoring plan

• Credit for landscaping is ¼ credit, and includes a 2-yr monitoring 
plan

• Credit for natural regeneration is 1:1 credit, and includes 
       a 2-yr monitoring plan

• Areas must be conserved in perpetuity through a 
legally enforceable agreement



Conservation
• Mitigation credit for forest conservation (½  

credit), can be earned through the 
voluntary retention of additional existing 
on-site forest or off-site forested locations

• Areas counted must be beyond that 
minimally required by the county or state

• All lands must be protected in 
    perpetuity by legally enforceable means



Buffer Mitigation
• Buffer replacement, i.e., in-kind buffer reforestation or 

afforestation receives 1:1 credit

• Buffer improvement, i.e., filling in sparce or missing 
areas within an established buffer receives ½ credit

• Buffer expansion can count up to 300’ per bank, per 
segment, when calculating area

• ESD & SW management facilities can be located 
within the buffer if there are no other alternatives

• All lands must be protected in perpetuity by 
      legally enforceable means



Out-of-Kind Offsets
• Stormwater retrofits, traditional to ESD (1:1 credit)

• Removal of impervious surfaces (1:1 credit)

• Project redesigns (1:1 credit)

• Certain types of stream restorations (½ credit)

• Projects of community benefit (¼ to 1:1 credit 
depending upon project)
– Partnership with school or church to help 

create ESD features on campus
– Education center and funding
– Includes monitoring and reporting



Buffer Example



Development Example



Mitigation Guidance Part 2
• Includes the preferred mitigation options

– In-kind
– Conservation
– Out-of-kind

• Explains the different mitigation implementation types
– Applicant responsible mitigation: private land purchase, then 

conservation
– Mitigation banks
– Fee-in-lieu: Money must go to restoration activities within the 

impacted Tier II watershed

• Details the mitigation approvals process

• Lists approved protection mechanisms



Section Four: Basic Review 
Workflow



Basic Tier II Review Workflow (Has AC):

Project in Tier II 
Watershed with 

With AC

Applicant 
submits the 
Preliminary 

Tier II Report

Project is 
Identified as High 

Risk

See section 6:
Complex Review 

Example

End 
Review

Complete 
BMP form

NO

YES



Basic Tier II Review Workflow (No AC):

Project in Tier II 
Watershed with 

No AC

Applicant 
submits the 
Preliminary 

Tier II Report

Project is exempt 
from the no 
discharge 

alternatives 
analysis

Project 
meets de 
minimis 

guidelines 

End 
Review



Section Five: Review Example 
(Basic)



Preliminary Report (With or Without 
AC)

1. Located in Piscataway 
Creek 1 – No AC

2. Storage facility

3. All new impervious 
surfaces are treated 
with ESD

4. No stream or buffer 
impacts

5. Clearing 0.25 acres of 
forest

6. Project will be 
completed in one 
phase

7. Other than the GP-20, 
no other permits are 
necessary 

8. Qualifies for an 
exemption and no 
additional review



Tier II Letter
• The project qualifies for an exemption from 

the no-discharge alternatives analysis 
because the project is located within a 
Priority Funding Area

• The project does not need additional review 
because the project has little to no resource 
impacts 
– New impervious is treated with ESD
– Forest loss is less than 1 acre
– There are no stream or buffer impacts



Section Six: Complex Review 
Workflow



Complex Tier II Review Workflow:

Project in 
Tier II 

Watershed

Applicant 
submits the 
Preliminary 

Tier II 
Report

Project does 
NOT qualify 

for an 
exemption

Project 
exceeds de 

minimis 
conditions

Project 
Minimizes and 

Mitigates 
Impacts

Evaluate 
minimization & 

mitigation 
alternatives

Applicant 
submits Tier 
II forms and 

reports

End 
Review

Social and 
Economic 

Justification

YES

NO



Section Seven: Review Example 
(Complex)



Preliminary Report Submission

1. Located in Piscataway 
Creek 1 – No AC

2. Residential subdivision

3. All impervious cover is 
treated with ESD

4. Less than 1 acre 100 ft 
buffer impacts

5. Clearing 20 acres of 
forest

6. Will be completed in 
one phase

7. Also requires a 
nontidal wetlands 
permit 

8. Does not qualify
 for an exemption & 
exceeds de minimis 



Applicant Notification
• Informs the applicant that a more 

extensive Tier II review is required

• Identifies impacts to the Tier II watershed

• Informs the applicant that an SEJ is 
required

• Provides the necessary forms and 
documents to complete the review



Submission of Alternatives Analysis 
Forms
• No Discharge Alternatives Analysis Form

– The project did not qualify for any exemptions from the analysis
– A minimum of 3 sites were evaluated, and none were found to be 

feasible
– The applicant provides an adequate narrative rationale for the final 

decision of reasonableness

• Minimization Analysis Form
– The applicant calculates impacts
– The form prompts the applicant to incorporate the 

enhanced/redundant erosion and sediment control practices

• Mitigation Analysis Form
– The applicant sums the total mitigation offered for each 
       category



Submission of Tier II Mitigation 
Report
• The applicant evaluated 10 properties for 

reforestation, of which one was feasible

• The selected reforestation property is 5 acres

• The applicant attempts to meet the Tier II 
mitigation requirement by placing an 
additional 20 acres of land into conservation  

• They are still 5 acres short, and must 
successfully complete the SEJ to receive 
approval



Submission of Tier II (SEJ) Report
• Social Justification:

– The development will meet the needs of the 
community to support the population increase 
expected once the new elementary, middle, and high 
schools are built

– The development will increase property values
– The development will include a new community 

center and park

• Economic Justification:
– The project will contribute $1M annually towards state 

and federal taxes
– The project will create 75 temporary and 10 
      permanent jobs
– The project will invest $2M towards the new schools



Public Notice (Nontidal Wetlands & 
Waterways Construction Only)

• For public notice applicants must submit: 
– The Mitigation Report which includes a draft 

agreement between the applicant and the 
landowner, that has been submitted to the county 
for approval

– A complete Tier II Mitigation Alternatives Analysis 
Form 

– A complete Tier II Report and social and economic 
justification

• Just because a project moves to public notice 
does not mean the project has satisfied the 
Tier II Review



Public Notice (20-CP only)
• The applicant must provide a Tier II letter 

stating that they have successfully completed 
the Tier II review to proceed to public notice

• Projects that do not require nontidal 
wetlands, waterways construction, or any 
other MDE permits or authorizations may be 
eligible for conditional approval

• Failure to meet the conditions could 
     result in permit suspension



Submission of Tier II Mitigation Plan
• The introduction shows how the applicant 

calculated mitigation credits earned

• Provides detailed plan drawings

• Includes the planting plan

• Contains detailed monitoring and 
maintenance plans

• Includes the recorded conservation easement



Tier II Letter
• States that the applicant has satisfied the 

Tier II review by providing an acceptable 
avoidance, minimization, mitigation, and 
social and economic justification

• Provides detailed information regarding 
mitigation 

• Provides conditions of approval such as 
allowing MDE site access for approvals

• May include the first page of the recorded 
easement for reference



Section Eight: Tier II Notices & 
Resources



Tier II Notice – Nontidal Wetlands & 
Waterways Construction Permits Only
• Fee – House Bill 0352

– Minor : 
• $400 
• Projects less than 1 acre of wetlands or waterways impacts

– Major: 
• $1600
• Projects greater than 1 acre of wetlands or waterways impacts

– Fee exempt entities are still currently fee exempt

• Started June 1, 2025

• Applies to ALL Tier II watersheds 
     regardless of assimilative capacity 



Tier II Resources

• For Additional Information: 

• Maryland’s High Quality Waters Webpage

• Maryland’s High Quality Waters Outreach Page

• For Screening:  Tier II Web Map

• Contact:  Angel Valdez 
(angel.valdez@maryland.gov)

https://mde.maryland.gov/programs/water/tmdl/waterqualitystandards/pages/antidegradation_policy.aspx
https://mde.maryland.gov/programs/water/TMDL/WaterQualityStandards/Pages/TierII_Outreach.aspx
https://mdewin64.mde.state.md.us/WSA/TierIIWQ/index.html

