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September 28, 2012 
 

Paul Emmart 

Maryland Department of the Environment 

1800 Washington Boulevard  

Baltimore, MD  21230-1718 

 
Re: City of Rockville Comments on Maryland’s Proposed Growth Offset Policy 
 
Dear Mr. Emmart: 

 
The Maryland Department of Environment (MDE) solicited public comments on 
Maryland’s proposed growth offset policy under the State’s Phase II Watershed 
Implementation Plan (WIP) for the Chesapeake Bay Total Maximum Daily Load (TMDL) 
by October 1, 2012.  As a NPDES permitee, the City of Rockville understands the 
importance of accounting for new growth in meeting the TMDL requirements so that 
there is no net increase in the amount of nutrient and sediment pollution entering the 
Bay from these sources.   
 
Given that the proposed policy could have significant impacts on planning and land use 
in Maryland, we appreciate the opportunity to comment on the proposal prior to the 
promulgation of the regulation.  We support the provisions that no offsets be required 
for stormwater in redevelopment or wastewater discharged to a wastewater treatment 
plant (WWTP) operating below its NPDES nutrient cap.  This encourages redevelopment 
and concentrated smart growth in dense areas served by enhanced nutrient removal 
wastewater treatment plants (ENR WWTP).   
 
The City has major concerns regarding the residential mobile source offset requirement, 
policy administration and enforcement, the role of local jurisidictions, costs, 
grandfathering, fee-in-lieu, trading geographies, and offset calculations.  The comments 
below describe our concerns with the current proposal. 
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1. Residential mobile offsets.  While we understand the intention behind the proposed 
growth offset for mobile emissions to reduce atmospheric deposition, we are 
concerned that the current proposal will ultimately inhibit “smart” high-density 
residential redevelopment and infill.  The proposed census tract density threshold 
only accounts for current population densities and does not consider planned 
residential redevelopment and infill in targeted growth areas with multimodal 
transportation options.  Given that one of the goals of PlanMaryland and the growth 
offset policy is to encourage growth in mixed-use, compact urban centers that 
capitalize on existing infrastructure and multimodal transit assets, the offset policy 
should be revised to take into account location, planned density, and accessibility.   
The City of Rockville has invested significant resources in establishing innovative 
land use, transportation, stormwater management, water and sewer, and green 
building requirements to support smart growth and pollution reduction goals.  Given 
that urban residential redevelopment and infill projects already incur high costs to 
satisfy these community requirements, including additional mobile emission offset 
costs per housing unit would not only impede these developments, but also reduce 
the affordability of these housing units for future residents.  Rockville strongly 
recommends that the policy be revised to exempt mobile emission offset 
requirements for “smart” high-density residential redevelopment with multimodal 
transportation options, as specified in the comprehensive plan, state-local 
collaborative plans, zoning and transportation plans.  

Should an exemption not be feasible, an alternative should be devised that 
calculates mobile offsets based on site-level vehicle trip generation, instead of 
proposed dwelling units and existing density.  Air quality, transportation, and 
planning agencies have used models that estimate the number of vehicle trips 
generated by a proposed project to estimate transportation and environmental 
impacts.  For example, some models adjust the Institute for Traffic Engineers’ (ITE’s) 
average trip generation rates to account for the impact of a development’s location, 
physical characteristics, and transportation demand management programs (TDM) 
on reducing automobile trips.  Developments can earn trip reduction credits by 
locating close to transit, providing high densities and a mix of uses, implementing 
TDM programs, limiting parking supply, and improving bike and pedestrian network 
connectivity.  Devising an alternative based on vehicle trip generation with 
adjustments for trip reduction measures provides an opportunity to encourage 
transit-oriented, mixed-use projects that minimize their transportation and 
environmental impacts.   
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2. Policy administration and enforcement.  The policy and nutrient trading program 
should not be launched until the State has adequate resources and procedures for 
implementation.  For example, MDE will need resources to process applications and 
verify offsets in a timely, transparent, and efficient manner so that development 
projects are not unnecessarily delayed.  MDE should also clarify exactly when the 
offset credits (either purchased, constructed, or planted) are required to be 
completed in the development process so that this can be factored into project 
financing and permitting.  It is also essential that developers in each trading 
geography have access to robust trading markets at the start of the offset 
requirements to prevent backlogs and delays.  Finally, MDE should establish 
administrative provisions that ensure that offsets are adequately constructed, 
monitored, maintained, and renewed as necessary.  

3. Role of local jurisdictions.  The role of local jurisdictions is not described in the 
current proposal and Rockville is concerned that some of the administration, 
monitoring, and/or enforcement of the proposed offset policy will be conveyed to 
local governments.  Rockville opposes the imposition of another unfunded mandate.  
Even if this is not the intent of the State, local governments still need to know how 
this policy is expected to fit into our planning, development review, and permitting 
processes.  As currently described in the proposal, MDE will issue a General 
Discharge Permit for the offsets and the developer is required to calculate the load, 
obtain permanent offsets, and file for the general permit.  The proposal is silent on 
many items, including: whether local jurisdictions are expected to verify that the 
offset and General Discharge Permit requirements have been met prior to issuing 
local site construction, building, or occupancy permits; whether onsite offset credits 
need financial assurances to ensure they are completed; whether the State or local 
jurisdiction has the authority and/or obligation to ensure that onsite offsets are 
built, operated, and maintained correctly; and how the State intends to handle 
project abandonment.     

4. Cost estimates.  A comprehensive evaluation of the proposed policy and offset 
ratios is not possible until the State provides cost projections.  The State should not 
only provide a reasonable range for the cost per pound of nitrogen reduction 
anticipated in the market, but also identify other ancillary program costs.  For 
example, it should be made clear whether the State will impose fees for permit 
administration, credit verification, certification, monitoring, and annual inspections.  
Other transaction costs for trading in the nutrient credit market should also be 
estimated, such as costs to establish contracts, broker fees, and insurance.    

5. Grandfathering.  While it is noted that the proposed effective date of the policy is 
December 31, 2014, additional information on grandfathering provisions should be 
fully described.  Rockville recommends that projects that have received preliminary 
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plan approval by December 31, 2014 or projects seeking renewal of coverage under 
an existing permit should be grandfathered.   

6. Fee-in-lieu.  While the State has presented information on Phase I (point source) 
and Phase II (agricultural) nutrient trading, there has not been any information on 
Phase III (urban) non-point source trading or the capacity to generate or purchase 
such urban offsets.  For urban areas, it is not clear how fee-in-lieu could be used to 
offset nitrogen in a cost-effective manner.  If the fee-in-lieu could be used by a local 
government for additional MS4 programs and projects, then it may be beneficial.  
Otherwise, local governments should not be expected to administer another new 
program.    

7. Trading Geography.  The proposal allows new development in Targeted Growth and 
Revitalization Areas  (TGRA) served by an ENR WWTP to obtain offsets anywhere 
allowed by the Nutrient Trading Policies (such as within the Potomac basin).  
However, new development outside of TGRA is restricted to purchasing credits in 
the same county as the development.  First, it is not clear if there are specific trading 
geography requirements for redevelopment.  We would support flexibility to 
encourage redevelopment.  Second, under ideal market conditions, this approach 
appears reasonable; however, we are concerned that there may be a shortage of 
credits in our county.  Given that a large portion of Montgomery County is a priority 
funding area where redevelopment and development is encouraged, it may 
generate more offset credit demand than supply.  This inadequate offset credit 
market could create a de facto development moratorium.  Therefore, the policy 
should be refined to include alternatives for trading geographies within priority 
funding areas.   

8. Offset calculations.  Rockville recommends that the offset calculator include a way 
to calculate the “net offset needed,” which factors in the nitrogen offset benefit of 
additional onsite stormwater management (SWM) practices that exceed State 
requirements.  Given that some local jurisdictions have stricter stormwater 
management requirements than the State’s baseline, the developer should receive 
offset credits for achieving higher onsite nutrient reduction levels than the baseline 
requirements.  For example, Rockville requires developers to provide SWM for 
adjacent right-of-ways, and to manage the entire site (if more than 1/2 of the site is 
disturbed).  Both of these requirements exceed State law.  Therefore, the developer 
should be allowed to receive credit for the nitrogen reduction associated with these 
increased onsite SWM measures (when comparing city to State SWM requirements).    
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