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RE: Appeals for Special : BEFORE THE
Exceptions to the

Zoning Regulations COUNTY BOARD OF APPEALS

CUNNINGHAM SAND AND GRAVEL, OF ANNE ARUNDEL COUNTY

INC., CUNNINGHAM EXCAVATING

INC., & MICHAEL A. MAIATICO, : CASE NOS. BA 65-9285,
BA 66—-92S, BA 68-92S,
Petitioners : BA 69~-92S

HEARINGS: DECEMBER 9, 19927
FEBRUARY 2, 1993; MARCH 8, 1993;

Protestants’ Appeal
MARCH 22, 1993; MARCH 29, 18993

MEMORANDUM OF OPINTON

SUMMBARY OF PLEZDINGS

These are appeals from the conditional granting of a special
exception to permit a sand and gravel operaticn on 184.25 acres and
from the cenditional granting of a special exceptioﬁ to permit a
rubble landfill on the same property located 6,000 feet northwest
oi Maryiand Route 3, 2,400 feet north of Route 424 (near Crofton),

Odenton.

ed}

STMMARY OF EVIDENC

Edward Brown testified for the Petitioners as follows: He is
the surveyor who prepared the site plan that conforms to the
administrative Hearing Officer decision. He described the location
of the property and the location of the entrance. The site plan
also conforms to the agreement with the Four Seasons community,
including a berm to be constructed 600 feet long by 115 feet wide
and 30 feet high at its highest point, and 20 feet high at its
lowest point. A treed area buffers the remainder of the Four
Seasons property from the operation. The project 1s scheduled to

begin on the west side of the property and move to the east. It



- Cunningham Sand & Gravel et al.
will be 15 to 20 years before its gets to the east side near the
Four Seasons community. It 1s comprised of»at least oné hundred
acres. There is no encroachment into the watercourse. There is no

flood plain area present, and the plans show the existing and

finished grades. There will be no detriment to the health, safety

and welfare and the plans show the location of meonitoring wells.
Upon cross-examination, the witnesé testified_that the berm is to
be constructed of earth with nbrrﬁgbie inclﬁdéd énd will be planted
in grass.

John Marsnall testified for the Petitioners as follows: He is

a geotechnical engineer and put into evidence plans which show the

result of test borings. taken on the site. The soil was sampled -
every five feet downward.: When water was encountered, it was
noted. * The depth of the excavation appears to be 10 to 15 feet’

above water level. The soil is sand or clay between the bottom and

the water. The clay is very impervious and no drainage will be .-

able to permeate the clay layer. ©No liner will be ne=sded because

of the clay layer. Water found at the site is perched water, not

part ‘of the river’aquifer. It is.rain water that seeped through.

the sand and stopped at the clay. At one boring level, there was
a 28 foct depth of perched water. Pollution would depend on the
type of materials in the rubble landfill. There is a very minimal
possibility of pollution. The state has stringent reguirements, so
the possibility 1s very remote. The existing landfill has

monitoring wells that have shown no problem.
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Joe Rosendale testified for the Petiticners as follows: He is
employed as a foreman by Cunningham Excavating and is also foreman
of the sand and gravel operation. He has overseen the site since
the early 1980’s. Some of the sand and gravel is sold directly and
some is stockpiled. The trucks mainly go north on Route 3 to the
asphalt plant. The present operation is closer toc the Patuxent
River. He has seen no perched water at all in the mining opera-
tisn, There are 13 existing monitoring wells and they are
monitored gquarterly. He described how the fill was checked. If
the material in the fill is inappropriate, the truck is reloaded
and sent back cut. Upon cross-examination, he described the method
for monitecring the wells. No one has ever been giveh permission to
shoot cn the property. Fill is accepted from every state, and

every load is checked.

'_‘4

James Cunningham, a Petitioner, testified as follows: He has
been operating a sand and .gravel mine in the area since 1972. He
later got a permit to £il1l the area with rubble. He is now moving
the operation further away from the Patuxent River. He has never
seen perched water on the existing site. He has contracts for the
sand and gravel and for the rubble; therefore, there is public
need. He rszached an agreement with the Four Seasons community
regarding the proposed operations and met all of thair demands. He
explained the process followed in order to be permitted to open the

rubble landfill, starting with the special exception. It will take

25 to 30 years to complete the operaticn. Approximately 21 new
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wells will be needed according to the state. Upon cross-—-examin.-
ticn, he stated that they do not advertise for the rubble; much of
it comes from the contractors and much of it is from the State of

Maryland. Thomas A. Piccinini testified as a Protestant as

follows: He put into evidence field reports from the Maryland

Water ' Resources Administration and the Department of Natural

Resources; as well as some site complaints. There was a memo dated

February 16, 1290 that radioactive material in bags was found on
the landfill.. He called the police on February 13, 1590 because of

bags with. radicactive markings which wére found on the site. ' He

dees not: know what happened to the bags after the police came.  He

put into evidence ‘photos "taken from hi& house. Upon- cross-

examination; he stated that he lives about 2,000 feet from the

property, and has lived there 16 years. He said that "the current '
1

l-be 1,000 feet from his property. kine.

Charles E. Matheny' testified for the Protestants as follows:

He is employed by the County Office of Inspection and Permits as an

erosion contrel inspector. Mr. Piccinini called about erosion and
asked if he knew about the bags of radioactive wastes. He
inspected the following day and spoke with Joe Rosendale who stated
That the bag incident happened before the county did its inspec-
tion. Mr. Roseﬁdale further stated that one person had permission
To shoot a gun, but that permission had been rescinded.

Carl E. Trump, Jr., testified for the Protestants as follows:

He 1s the program director for Emergency Response - Radioactive

S e &
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Program for the Department of the Environment. On February 14,
1990 he received a call from the Departmeht of Environment because
several radioactive bags had been found at the site. He spoke with
the police officer who told him to call the Cameron family. He met
with Mr. Cameron and the police officer and learned that there were
several bags marked that they were radiocactive and he went to the
area in the landfill where the bégs were found. He met with Mr.
Rosendale and drove to the area where he saw two yeiloﬁ'bags with
radiocactive markings on the outside. He tested the bags for dose
rate or contaminatiqn. Neither bag registered. Inside the bags
were rocks and rubble. He told Mr. Rosendale to remove the bags

from +the site. Several bags of the same kind were found on a

th

roller and he put these in his truck. None of his stéff has seen
bags of this kind; they were heavy, but there were no'markings to
indicate ghere thevy had come from. However, the bags were not
radisactive and Mr. Rosendalé agreed to remove any more bags if he
saw —hem. Upon crcss-examination, he stated thét the bags did not

oresent & hazard to anyone and he was unable to ascertain how they

Jehn Garfola testified for the Prétestants as follows: He is
a polize officer with Anne Arundel County Western District. On
Tek-uary 14, 1990 hs was dispatched and met with the Cameron family
hsc=z:ze their son had found a yellow bag with radiocactive markings

2n == landfill. The bags had rocks and paper in them. They were
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not radioactive, and the county police turned ﬁhem over to
state.

John Peacock, a witness called by the Protestants, testified
as follows: He is the cChief of Environmental Programs'for the

County Office of Inspections and Permits. He has inspected the

landfill. An inspector under his supervision said that there was

a situation at the landfill where raw sewage was found. He wrote

a letter to the Petitioners stating that he wanted an investiga-

tion. He discussed the situation with the Petitioners who
responded satisfactorily. The present landfill is filled to the
limits within a Consent Agreement which was reached. There is a

.

vegetative cover on top of the landfill, but there is not a cap as

required by the Consent Order or the COMAR regulations. The goal:

is to get a closure cap on the landfill as scon as possible. There
are no closure caps reguired on rubble landfills, but the County
~has closure agreements with the owners. Inspections have been made

at the landfills since May, 1990. Rubble inspection was done daily

until it was closed; there is now bi-weekly inspection for sediment

control. There is also a program to inspect surface mining

operations once every two weeks and there is croés—checking between
the inspector for the landfill and the inspeétor for the surface
mining operation. Noise level requirements do not exist for a
rubble landfill for surface mining; however;‘they'do inspect for
noise and the decibel levels have been in accordance with the Code.

He has seen reports of occurrences of dust and they have taken
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measuras at this landfill to control dust. He has observed trabfic
in and out of the landfill, but does not have reports on this
information because his group does not regulate or monitor traftic.
There have been reports of impermissible items at the landfill [rom
time to time. However, he has not observed these items incorporat-
ed into the landfill; they have been dumped, but the person dumping
has been stopped. It is not uncommon for a hauler to bring in
impermissible material, either unknowingly or otherwise. Howrver,
to his knowledge, the material has not been permitted to Dbe
incorporated into the landfill and has been reguired to be taken
away. WwWhen the county began its rubble landfill inspgction program
in 1990, it did not think the state had the resources to yive
sufficient oversight. When the inspections began, the county !ound
that the citizen concerns were true, and the landfills in the
County were'not in compliance. The Petitioners did not always
agres with him regarding what measures were necessary; how: verl,
they were always able to cooperate and obtain compliance. When
provided with specifics regarding the lack of ccmpliance, rheir
attorney agreed to the Consent Order. He explained the meatiures
the Petitioners took to deai.with dust control.

Dr. Gustav Jackson testified for the Protestants as fol lows:

He is a geologist and environmental specialist and gualified .u 2R

0

xpert in hydrogeology. He has examined the engineering r«|/0rts
£rom 1532 throuéh 1986 regarding the landfill. From the resulls of

the Marshall engineering report from 1982, he believes that !'here
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are not optimal conditions for the initial landfill or the pres....
use. He gave an overview of the geclogy pertaining to the area and
stated that because of the geologic makeup of the area, the
subsurface aguifer cannot be protected. He explained that with
perched zones, there is a potential for contamination of wélls. He
believes that there is a perched situation which occurs at the site
of the landfill. He made a site visit on January 26, 1993 and
found evidence of leachate from the ekisting 1andfill at the edges
of the landfill which suggests that groundwater £f£low has been
altered because of materials in the landfill and the flow can go
roward the wells. Based on his review of the two reports and his
understanding of the geologic area, optimal conditions for the
1andfill do not exist at this site. Alsc, the Patuxent River is
within the zone of influence and might be affected.

Robert B. Daniel testified for the Protestants as follows: He
is employed by the Waste Management Administration of the Depart-
ment of the Environment and has the records for this landfill from
his department. From a lab analysis of a sample ccllected from a
monitoring well on September 17, 1991, there was evidence of two
volatile organic compounds (VOCs) which may indicate the presence
of pecllutants. A report of a lab analysis on 2April 8, 1992
indicates that there are high levels of vinyl chloride in one
monitoring well. Upon cross-examination, he stated that the well
which was tested and showed vinyl chloride was directed to be

removed and replaced with a new well of a safe depth. Well tests
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on the new well showed traces of other VOCs. The contaminants I.:
the well could have come from somewhere other than the landfill.
Thomas Smith testified for the Protestants as follows: He is
head of tﬁe Greater Gambrills Improvement Association which has 50
mnembers, the majority of which reside in the Evergreen Road area.
The Association has voted unanimously against the expansion of the
rubble landfill. TIf the state cannot assure that irreversible
ground water contamination will not occur, then the rubble landfill
should be closed. All residents within the membership of the
association have wells.
Norman Harvey testified for the Protestants was follows: He

is a member of the Greater Gambrills Improvement Assoclation and

acts as its Vice-President. He is concerned about the serious
safety hazard. The landfill is less than 1/2 mile from seven to
~on nomes. His concern is the effect on the drinking water and he

doesn’t understand why &the state has not dcne anything akout this
landfill.

Doris M. Johnson testified for the Protestants as follows:
Her property abuts the landfill. She doesn’t live there, but owns
20 acres. She would like to sell the property, but if the ground
water is destroyed, she will have no chance of selling 1it.

Kathy Wehunt testified for the Protestants as follows: Her
property is approximately 100 yards away and she does not want the
expansion of the landfill. She has three children and it 1is

important to her that they are healthy.
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Carol Hyman testified for the Protestants és follows: Shea
lives approximately two miles from the landfill and is concerned
about the well water.

Timothy Coates testified for the Protestants as fbllows: He
lives 1800 to 3700 feet from the landfill and his property is
within 500 feet of the stockpile. His house has been there since
the 1960’s. He is concerned aboﬁt the contamination of well water
and has had to put a purification system in because of the odor.
He also has concerns about noise and dust. He has heard noise and
banging at 10:00 p.m. at night on the landfill site.

Kevin Dooley testified for the County as foliows: He is a
Zoning Anaiyst with the County’s Office of Plahning aﬁd Zoning. He
described the location of the property. Agency comments received

were neither remarkable nor adverse. There was no objecticon to the

special exceptions from the environmental section of his office.

He reviewed the special exception standards. As to the sand and
gravel operation, he reviewed the plan. There are approximately
184 acres total with a portion of the area to be mined. The

Current special exception, BA 22-88S, allows mining on 84 acres.
There were changes to the area to accommodate the rubble landfill.
The rubble landfill is located mecre than 1,000 feet from any
dwelling and can meet all the special exception requireménts for a
Tubble landfill operation. He reccommended certain conditions to
the granting of the special exception: An undisturped buffer of

100 feet along the eastern edge; no clearing between the site and

-10-
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+he Four Seascns Community along the northern edge; a buffer
between the northern corner and the county park; all traffic be
required to use Race Track; hours of operation from 7:00 a.m. to
5:00 p.m.; and the life of the operation no longer than 25 years.
As to the rubble landfill, the interim requirements can be met with
the same conditions plus granting the county the right to make
daily inspections of the landfill and ordering a stop work order to
be issued by Inspections and Permits if there is a violation of the
sé&iment and erosion control. Bill 12-93 states the permanent
rukbble landfill regulations. He has reviewed it and its effectivé
date is April 4, 1993. There are two significant modifications
required in the bill: Excavation can not exceed 50 feet (this plan
exceeds that depth) and the height of the rubble landfill is a 30
foot maximum, which this plan also exceeds. The bill also requires
a sediment and erosion control plan. The bill states in Section 5
that any special exception granted after January 19, 1992 shall be
governed by this law. Upon cross-examination, he stated that the
24 acres to be used would be used sequentially. The landfill is
now 22 acres so it would double in size.

Jordan Harding testified as a Proponent as follows: He is
Town Manager of Crofton and he visited the site on two separate
occasions. The owner has shown responsiveness to the community and
made an agreement with the Four Seasons Community Association which
was concerned about the intersection of Route 3 and Route 424 and

about the rubbkle landfill. The report from the Department of

_ll—
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Environment was favorable. If the plan meets all standards and i
closely monitored, the Crofton Community Association has no
objection. The Association passed a resolution authorizing his
representation.

Jack Meyers testified as a Proponent as follows: He is on the
rubble landfill committee. Race Track is a clean, wide road with
no bad turns. Because of that access, there will be no impact on
Route 3/Roﬁte 424. It is probably the best place in the area for
a landfill. It is a clean operation; he has walked the site and-
has seen no sign of leachate and has seen no violations. There is
a good agreement with the Four Seasons Community. That agreement
along with the bill should protect the area.

Burt Rice testified as a Protestant as follows: The Greater.
odenton Improvement Association voted to oppose the reguest. There
will be a negative impact from the landfill and the sand and gravel
operation. There is an unsatisfactory past history on the site and
numerous violaticns in the past.

Joe Rosendale testified for the Petitioners in rebuttal as
follows: There are 13 monitoring wells on the site and samples are
sent in guarterly. The well which tested for vinyl chloride was a
shallow well which was damaged in excavation. It was repaired and
they were later told that they shouldn’t have used glue. The well
was tested, as well as a nearby deep well. They received analyses

and then abandoned both wells and drilled two new wells.

_12_
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Donald A. Jackson testified for the Petitioners in rebuttal «.:
follows: He was employed by the Maryland Water Resource Adminis-
tration issuing hazardous water permits. He was acting chief of
the section until 1980. He gualified as an expert in geology and
hydrogeology. He reviewed the various reports prepared by Marshall
Engineering and reviewed the testimony of Dr. Jackson who testified
for the Protestants. In his opinien, Dr. Jackson was lincoerrect.
He believes there is a clay layer underneath the area.which is
continucus. ‘When he worked for the state, he cited rubble
landfills. S3ased on the recent regulations for landfills, this
facility meets ail of the requirements from a geclogic standpoint.
| All testimony was stenographically recorded and the recording -
is available to be used for the preparation of a written transcript
of the proceedings.

FINDINGS AND CONCLUSIONS

In this case, the granting of special exceptions for a sand
and gravel opération and a rubble landfill were appealed by two
separate Protestants. Although the Four Seasons Community was
initially opposed to the granting of the special exceptions and
appealed, it signed an agreement with the Petitioners and withdrew
its appeal. However, two remaining individuals continued to appeal
the granting of the special exceptions.

To further complicate the issues, the County Council passed
Bill No. 12—93, which was signed February 26, 1993 and which became

effective April 12, 1993. The bill proposed more stringent

_13_
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regulations for a rubble landfill. However, §5 of the bil:
specifically states ”that‘any special exception for a sanitary
landfill operated éolely for the disposal of rubble granted on or
aftef 3anuary 19, 1993 éhall be governed by the provisiens of Bill
No. 12;93.5 ThisiBoard finds that the new requirements of Bill Né.
12-93 do*not'appiy,‘bécause the Adminisﬁrative Hearing Offiéer'
granted the special exception for 'a rubble landfill‘ to the
Petitioners on July 24, 1952. However, §3 of Bill No. 12-93 does
apply and reads as follows:

That each sanitary landfill operated solely for the

disposal of rubble that received a special exception for

a sanitary landfill, including a rubble landfill, before

January 19, 1993 shall be discontinued not later than

January 19, 1998 unless the operation is:

. .. inlcompliance with the criteria set forth in
. Bill No. 12-93;

2 subject to a closure agreement or inspectiqn
agreement with the County; or

3= subject to a community benefit agreement
entered into with the County that; in the opinion
- of the County Executive and the County Council,
protects- and benefits the County and the communi-
ties located near the operation.

The Board listened to testimony at five hearings, made an on-

site inspection of the property, and rsviewed the numerous exhibits'

: =

entered in this case. It is this Board’s finding, for the reasongg
which will be stated, that the Petitioners have met the burden of
proving that they are capable of meeting the standards for a sand.

and gravel ocperation and a rubble landfill.

—14_
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In order to grant the sand and gravel operation and rubiL_ .
landfill, the Board must find that the Petitioners meet all of the
general requirements for a special exception found in §12-104 of
the Zoning Article of +the 2Anne Arundel County Code. These
standaxds apply to both the sand and gravel operation and the
rubble landfill. For the sand and gravel operation, the Board must
alsc make findings regarding the specific criteria found in §12-212
of the Zoning Article; for the rubble landfill, the specific
regulaticns are found in §12-242(b).

As to the general special exception standards for the sand and

gravel operation and the rubble landfill, the .issuesiare essential-=

ly. the;csameseforvlbothﬁ"opérations’“becauSé they are located on

adjacent parcels comprising 184 total acres. It is also important

to note that thereiis ansexistingssand~and gravelioperatisn=for. ws.

which a- special exception was granted in November;+ 1988.%%There iss
also-an-existing:landfillion:the site, ‘comprising:22.8.acres:which-
was. approvediin-June; 1981.::Sincevboth operations.are already in

existence’and the requested special exceptions are modifications.:of

the.existingﬁspécialuexceptions;‘the‘Petitioners;haventhe.ability_,

to ‘show=that “they have complied with the law; however ;. it is: the:
Protestants‘/ contention: that-they have not always done-“so.

As to §12-104, this Board finds that the uses will not be
detrimental to the public health, safety, and welfare. -The issue
which most concerns the -Protestants is fear of groundwater

contamination because all of the houses in the area (which are

_15_
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located the reguired 1,000 feet from the site) are served by wells.
The Board heard expert testimony from a witness for the Protestants
and from a witness for the Petitioners regarding hydrology. Based
on the testimony of the Petitioners’ expert, and the answers to the
Board’s questions, this Board is satisfied that the clay layer
which is part of the soil makeup of the area is sufficient to block
leachate from contaminating nearby wells. The witness for the
Petitioners satisfactorily explained the reason for the finding of
contamination in one of the wells, and there was no finding that
the contamination was due to the landfill. However, because the
Protestants’ concern about groundwater contamination is a legiti-
mate concern, the Board will condition the granting of the special
exceptions to not permit any excavaticn to exceed a depth of 50
feet below <the existing surrounding grade. Furthermore, the
excavation may not enter into the clay layer base.

Enother public health issue in terms of the rubble landfill is
concern about what is actually dumped at the site. There was
testimony that radiocactive waste was found on the existing
landfill; however, the testimony of several witnesses satisfied the
Board that, although bags displaying writing ana logos for radioac-
tive waste were found at the site, investigation by the proper
authorities found the bags to be filled with non-radiocactive
debris. Because of this concern, however, the Board will add

additional conditions to help monitor the material that is being

dumped at the site.

_16—



o R Rl B

- Cunningham Sand & Gravel gt -

The Board-received the necessary information on site plai.
revealing the location, nature, and height of buildings, fencing,
berms, etc., and the nature and extent of landscaping on this site
as well as the information regarding the intensity of each phase of
the uses. Because of concern for the communities which are
adjacent to the site, the Board will add further conditions
regarding extensive vegetative buffering between the site and the
communities. As to access to the operations, the Board will
further condition the granting of the special exceptions to permit
access only from Race Track. The Board finds that with the
conditions imposed, the use is compatible with the appropriate and
orderly developmenﬁ of the district in which it is Ioccated. It is
to be noted again that these are existing oparations.

The Board further finds that these operations are no more
opjectionable with regard to noise, fumes, vibrations, or light to
nearby properties than operations in permitted uses. Farming
operations and animal husbandry, both permitted uses for AA and RLD
zoned property, would yield noise and odors. The hours of operation
will be limited by Code regulations so that there is no operatien
cn Sunday, nor in the evening. The Petitionérs must continue to
use %the current methods to keep the dust under control, and the

conditions imposed by the Board regarding the vegetative berm and

cr

he testimony indicate that the noise will nct be a factor. 1In

act, there was no testimony from the Protestants indicating that

Hh

oise, vibration or light was a problem.

v
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The Board further finds that the prcoposed use will not
conflict with an existing or programmed public facility, public
service, school, or road. The existing operations have not caused
any concerns with regard to these issues.

The evidence indicates that the electric service is adequaté
to service the proposed uses and there is suitable access; however,
there is not public water or sewer at this location. The Petition-
ers have placed into evidence a satisfactory plan for stormwater
drainage. Since the site does not have public water or sewer,
there is no concern about overburdening existing facilities. The
testimony, which was uncontradicted by the Protestants, indicates
that the on-site water supply, sewerage treatment and stoerm
drainage disposal is adeguate to serve the proposed use. Further-
more, placed into evidence were the written recommendations and
comments of the Health Department, the Department of Public Works,
and the Department of Utilities.

This Board finds that the Petitioners have presented suffi-
cient evidence of public need for the sand and gravel and rubble
landfill uses; they are currently in existence and have been viable
businesses for a number of years.

Since the property is not located within the critical area,
any regulations regarding such properties do not apply.

After making findings that the proposed operations.meet all of
the general standards found in §12-104, the Board then must make

findings based on specific performance standards for a sand and

-13~
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gravel operation found in §12-212, and a rubble landfill found iu
§12-242(b) .

As to thé sand and-gravel operation, this Board finds that the
pPetitioners have presented evidence which indicates that they are
capable of meeting all of the performance standards of §l2-212.
Specifically, the Board finds that the extraction and removal
operation is not noxious, offensive, or otherwise objectionable to
the surrounding land uses. -~The Board will “imposé®a number of
conditions, the purpose of which is'to add further assurance to the
surroundingiconmunities that there will not be problems caused by
theslandfill. The Board will require a 100~ foot buffer, which
shall be undisturbed and remain in its natural condition, along the-

~

common property line with the Petitioners’ property and parcels

2894290+ and”291:" Also, the area between the northern-‘edgerof“the

operation ‘and the Four Seasons subdivision shall'not-be cleared. of
tvyees and shall remain in a natural condition. The Board will also
require an undisturbed buffer of at least 300 feet between the edge
of‘thé’dﬁéfétiéb*and'the'county’park*which is located on parcel 4.
211 truck traffic which is entering or exiting the site shall be
restricted to Race Track. Furthermore, the Béard will require all
planting and fencing which is to be dons to be completed prior to
the commencement of the operation. Since the “Four .-Seasons
community is no lenger in opposition to the granting of the special
exceptions because of an agreement with the Petitioners, the Board

believes that it is also appropriate to make the adherence to the
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agreement one of the conditions to the granting of the speci.l
exception. Also, as to the fencing isspe, the Board believes that
a single access gate from Race Track is appropriate. As the Code
requires, the fencing,:which will surround the entire site, is to
be a minimum of six feet in height. The evidence and testimony
indicate that all dwellings are located at least 1000 feet from the
operations. As to the berms, which are to be used at the site, the
Becard shall require as a condition that the berm be constructed

with acceptable fill material limited to: :as ‘Rock:and similar-

irreducible materials such as concrete, non-refractory brick, and
asphalt created as a result of construction activities, mining, or

regrading projects without limit as to size, provided voids are not .

formed into which overlaying soils may be washed; and b:ELTcpsQiLg;

intermittently layered with non-organic soil. Furthermore, at
least 12 inches of soil shall cover ali{ fock or _irreducible
materials with a maximum dimension greater than eight inches.
Llso, the proposed berm shall be s;?bilized;with;suitablé“Veéeta;
tion. Furthermore, the Board will condition that the proposed berm
will be a minimum:iof:i20ufeetvin height, as the Petitioners’ land
planning expert testified. The Board will also require that the
excavation; which“according:to Code.may: not:exceed. a-depth &£ S0
feet ' below the existing surrounding grade; not enter’into the clay
layer‘base.

Addressing the specific criteria for a rubble landfill as

found in §12-242(b), the Petitiocners have provided the information
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reguired by §12-242(b)(1)(1); as to (ii), the Board finds thu.
there will not be any material negative impact on the environment
if the Petiticners follow the plan as approved by this Board. The
Petitioners have provided an approved ercsion and sediment control
plan, and this Board has already addressed the fencing and
screening issues.

All of the conditions for the sand and gravel operation also
apply to the-rubble landfill as well as some additional conditions
which the Board will impose. The Petitioners shall grant Anne
Arundel County the right to make daily“inspections of the rubble
landfill; also, the Department of Inspections and Permits may issue
a stop work ordér to the rubble landfill operation if any viola-.
tions of the sediment and ercsion control plan occur. Furthermore,
because of the concern about what 1s being deposited into the
rubble landfill, the Petitioners shall maintain-records specifying
the material deposited and its place of origin for each truckload.
The records shall be available for inspection by 2anne Arundel
County inspectors. One of the persons who spoke against the
special exception, Mr. Tim Coates, indicated particular concerns
about his well. Prior to the commencement éf the operation, Mr.
Coates’ well is to be inspected at the expense of the Petiticners.
The Board will aléo condition the special exception by limiting the
height of the rubble landfill so that it does not exceed 30 ifeet
above the natural grade of the surrocunding land, and the finished

slope shall be four to one or less. With =hose safeguards 1in
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place, this Béard believes that the Petitioners are capable i
meeting all of the performance standards of §12-242(b) and that, if
there is any violation of the Code sections, particularly where the
groundwater is concerned, there is a mechanism in-place to prevent

any further damage.

ORDER

For the reasons set forth in the foregoing opinion; it is this

Zy%é day of JQEQEKUZZDe ' _' , 1993, by the County

Board of Appeals of Anne Arundel County, ORDERED that the appeals
arerhereby denied, an¢ the specials'exceptions for a sand énd
gravel operation and a rubble landfili.are hereby gfantéd, with the’
following conditions:

A.  For both operations:

B m§i£06&560t buffer shall be provided along ﬁhe common
property line with parcels 289,‘290, and 291. This
buffer shall be undisturbed and shall remain in its‘
natural condition.

:tZﬁfﬁtTﬁéﬁéﬁééabetQéen the northern edge of the operation
and the Four Seasons subdivision shall not be cleared of
trees and shall remain in a natural condition.

wr3yoorArminimum undisturbed buffer at least 300 feet in

depth shall be provided between the edge of the cperation

and the county park located on parcel 4.
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4.~ ALl truck traffic entering or exiting the site shall

be restricted to Race Track.

-5 " The proposed operations shall not commence until all

fencing, plantings, and construction of the berm are

complete.

6 T

able

soil

‘The: proposed berm shall be constructed with accept-

£fill material limited tb:

a. Rock and similar irreducible materials such as
concrete, non-refractory brick, and asphalt created
as a result of construction activities, mininé, or
regrading projects, without limit to size, provided
voids are not formed inte which errlaying soils
may be washed; and

b. Topsoil intermittently layered with non-organ-
ic soil.

Regarding the proposed berm, at least 12 inches of

shall cover all rock or irreducible materials with

a maximum dimension greater than eight inches.

8.

The proposed berm shall be stabilized with suitable

vegetation.

5. .

.The. proposed berm will be a minimum of 20 feet in

height.

le,iwAny*excavation shall not exceed a depth of S0 feet

below the existing surrounding grade, and may not enter

into

the clay layer base.
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11. The conditions of the agreement between tha o
Seagons Community Association and the Petitioners are
adbpﬁéd325¥fuftherfconditiqns;fon;the,g:angipg of the
special exceptions.’ The agreement 'is attached to this
Opinion and is incorporated herein.

12. The proposed fencing ‘to surround the entire
“$ite shall be a minimum height of six feet, and
shall have a single access lockable gate from Race
Track.

13. Before the operation commences, the wgl%;owned by
property owner Timothy Coates 'shall be! tested at the
expense of theVPetitioners.

Additional conditions for rubble landfill operation:
The Petitioners shall grant to Anne Arundel County
the right to make daily inspections of the rﬁbble
landfill.

2. The Department of Inspections and Permits may issue
a stop-work order to the rubble landfill operaticns if
any violations of the sediment and erosion control plan
oTCCur-.

3s The height of the rubble landfill may not exceed 30
feét above the natural grade of the surrounding land and
the finished slope shall be four to one or less.

4. The Petitioners shall maintain records specifying

3 !
the material deposited and its place of origin for each
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truckload. Such records shall be available Zoxr inspc:. -

tion by Anne Arundel County.

Any appeal from this decisicn must be‘in accordance with the
provisions of Secticn 604 of the Charter of Anne Arundel County,
Maryland.

If this case is not appealed, exhibits must be claimed within
60 days of the date of_this Order; otherwise they will be
discarded.

Any notice to this Board required under the Maryland Rules
shall be addressed as follows: Anne Arundel County Board of
Appeals, Arundel Centef, P.0. Box 2700, Annapolis/ Maryland 21404,

ATTN: Mary M. Leavell, Clerk.

COUNTY BOARD OF APPEALS
OF ANNE ARUNDEL COUNTY

F. @eorge Deuringer, Chairman

o) s

//Ebhn W. Boring, Vide Chairman

William C. Edmonston, Member
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o L)L

JOSeph/A Johnson\/Member

() S =z,

Anthony Y. Lamartlna, Member

%A\M

vid M. Schafer, Memba{S

(Barbara M. Hale, Member, did not
participate in this appeal:)
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CRANZYS AND
SUNMOBLCLIRS AT Law
T WILLSw aTARCET

POQLIs, =2 21431

At

BOAKD OF AFPEALS |

o ey 2 e . .

AGREEMENT. 1= | [ |ONERS
Extiei) # u’ )
7)) 2 =N = i
THIS AGREEMENT is dated this & 2  day,of XA ZLU-
IAME ..-_(_.LMUJ.\M(A TN i
1992 by and between the FOUR SEASONS COMMUNITY A%f%fi 'ION, INC.
= . (‘; o

(hereinafter referred to as the "Asdeiatiop"%;and—CHNNIN HAM

-

4

EXCAVATING, INC. (hereinafter referredﬁ%é-;s~3Cunning£am“):g
WHEREAS, on July 24, 1592 the Administrative Hearing Office
of Anne 2Arundel County approved a Special Excavation application
filed by Cunningham for approval of a Rubble Landfill operation
on property located adjacent te the Four Seasons Community; and,
WHEREAS, the above decision contained certain conditions
under which the approval was granted; and

WHZEREAS, one cdndition was that an agreémént must be in place
between the Association and Cunningham providing for protection
for the Community from the operation of the Landfill; and

WiEREAS, the parties have agreed to certain additional
conditions on the'OQeration of the Landfill, and desire to put
those conditions in writing between the parties.

TEEREFORE, in consideration of the covenants and conditions
contained herein, it is hereby agreed between the parties as
£follows:

L All traffic shall eﬁter and exit the site using Race
Track Road. There shall be no access to the property for the
purpecse of sand and gravel, or landfill operations via Maytime

Drive or Evergreen Road.

2 . A berm shall be constructed in the area indicated on

t1

Xnibit A, which is attached to and made a part of this Agreement,

before the sand and gravel operation begins and shall remain in




place indafinitely. The berm shall be constructed entirely of
dirt. The earth berm shall be a minimum of 20 feet high and shall
be as wide as required by scil conservation and sadiment control
and the fence at the base of the berm shall not be closer than ¢o00
feet from the community. The length of the berm shall extend from
the existing tree line to the north, to the existing tree line on
the south, an approximate distance of 600 feet, as shown on
Exhibit A. The berm; in coﬁbinétion with other screenage, will
prevent the operation from being seen by the residents of Four
Seasons.

3. Trees shall be planted and maintained with annual
replacement of dead or diseased treeé as indicated on Exhibit A.
1) The trees abutting with Four Season Estates will consist of
cne (1) row of twenty-six (26) Red Maples aﬁ thirty (30) feet
apart and thrge (3) rows of two hundrea twelve (212) Black Pines
at ten (10) feet apart, 2) the treses abutting w;th the berm will
consist of one (1) row of fourteen (14) Red Maples at thirty (30)
feet apart and three (3) rows consisting of eighty-seven (87)
Black Pines at ten (10) feet apart.

4. Neither thg sand and gravel ocperation, nor the rubble
landfill operation will ever be cperated in the 1000 foot setback
area indicated on the Special Exception site plan.

5. The site shall be fenced by a six foot high chain link
fence as reguired by the County in order to protect public safety.
The fence shall be plaéed SO as to enclose the berm separating it

from the community. Further, Cunningham will coordinate with the

”
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Recreation and Parks Depariment concerning the location of :je
fence at their property.

6. The County shall inspect the site on a daily basis during
landfill operations, and otherwise as required by the County. A
copy of the agreement between the County and Cunningham is
appended as an Addendum of this agreement. Further, that
Cunningham shall provide the Four Seasons Community Association
with quarterly (four times per year) repofts highlighting the
County’s findings.

7. Cunningham, or its representative, shall provide the Four
Seasons Community Association with copies of the results of the
groundwater tests taken from the monitoring wells at least
quarterly (four times per year).

8. Within twenty-four (24) hours after contacting Cunningham
Excavating, Inc., representativeé of the Four Seasons Community
Association will be'allowed to visit the operation. Such visits
will be coordinated with Cunningham Excavating, Iné. Further,
that such visits may be in conjunction with =he County and/or
State Inspectors.

9. As long as this agreement is valid and effective, the
Association shall withdraw its appeal of the decision of the
Administrative Hearing Officer and not oppose cunningham’s use of
the property consistent with this agreement at any appeal hearing

of said decision.
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10. The construction of the bexrm shall not result in any

additional water drainage to propertly owned by residents of Four

Seasons.

1l. This agreement shall survive the

exception and become

current special

part of any subsequent exception.

WITNESS the hands and seals of the parties to this Agreement.

AT
W
ATTEST: FOUR SEASONS COMMUNITY

ASSOCIATION, INC. ¢

D
?

K "’%QWL gr?gm C Lty — 5

67 . (SEAL)
A COUNNINGHAM EXCAVATING, INC». “-’
(fi%iaéé§;5;7i?iﬁbz>azz> e Fre s 41::;;*7fZ?Z}L';““ﬂﬂuﬁﬁ
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