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Introduction

The Maryland Department of the Environment (MDE) made a Tentative Determination to issue
Harford County a National Pollutant Discharge Elimination System (NPDES) municipal separate
storm sewer system (MS4) permit (Draft Permit) on June 18, 2014. The Draft Permit establishes
specific conditions for regulating discharges from Harford County’s storm drain system. Public
notice of MDE’s Tentative Determination appeared in The Aegis on June 18, 2014, and

June 27, 2014, as required by Maryland’s Administrative Procedures Act (APA). Additionally,
MDE maintains an interested party list for the County’s MS4 Draft Permit that includes federal,
State, and local municipal officials, and numerous citizens of Harford County and Maryland.
Individuals on this list were notified of the Tentative Determination on June 19, 2014.

Subsequent to the notification of the Tentative Determination, MDE received a request for a
public hearing regarding Harford County’s Draft Permit. The request was submitted on

July 16, 2014 by Mr. Timothy Whittie, Director, Harford County Department of Public Works.
In response, MDE held a hearing on September 5, 2014, to accept testimony and comment
regarding the Draft Permit. Two individuals, including one representing Harford County,
testified at the hearing. The official transcript of the proceedings has been furnished by Bel Air
Reporting and is available on MDE’s website.

After the hearing, the public record regarding Harford County’s Draft Permit remained open
until September 26, 2014 to accept further comment in accordance with the APA. Numerous
comments were received during this time from Harford County, the United States Environmental
Protection Agency (EPA), and environmental advocacy groups. In aggregate, the comments
offered various and often contrary perspectives on the major tenets of Harford County’s Draft
Permit. This Basis for Final Determination explains MDE’s rationale for finalizing the
requirements in the permit being issued today (Final Permit), and addresses the major concerns
submitted to MDE during the public comment period.

Background

Maryland has been delegated the authority by EPA to administer the federal NPDES permit
program through a Memorandum of Agreement (MOA) signed in 1974 and recodified on May
18, 1989. Final stormwater regulations adopted by EPA in November 1990 and found in 40
Code of Federal Regulations (CFR) § 122.26 required owners of storm sewer systems serving



populations greater than 100,000 to apply for Phase | NPDES MS4 permits. Based on 1990 U.S.
Census data, Harford County was considered a Phase | municipality due to its population of over
100,000 at the time. Harford County is classified by CFR as a medium municipality because it
owns and operates a storm sewer system and has a population of greater than 100,000 but less
than 250,000. The County’s initial permit was issued on May 17, 1994, and reissued on

August 13, 1999, and November 1, 2004. This permit action is to issue a “fourth-generation”
NPDES permit to Harford County to regulate the discharge of stormwater runoff from its storm
drain system.

This Final Permit represents another step forward for Harford County’s MS4 program. In 1994,
the County’s initial permit laid the foundation for a comprehensive approach to controlling
runoff. This was done by inventorying and mapping storm drain system infrastructure;
identifying sources of pollution; monitoring storm events to judge chemical, biological, and
physical stream responses; and enhancing existing management programs while establishing new
ones. This approach complied with the maximum extent practicable (MEP) standard established
under the Clean Water Act (CWA), 33 U.S.C. § 1342(p)(3)(B)(iii). Its two subsequent permits
required the County to evaluate water quality, prioritize watersheds in order to perform more
detailed analyses and guide management implementation, and begin to restore existing
impervious area.

In preparing permits, MDE has used an iterative permitting approach where the assessment of
water quality on a watershed basis was used to establish additional retrofitting requirements,
including restoration of the County’s impervious area. In June 2010, Harford County submitted
its fourth year annual report for the current third-generation permit. This annual report served as
the County’s application to re-issue this Final Permit.

Since the early drafting of this Final Permit, MDE has held numerous meetings with individual
citizens, environmental advocates, EPA, and other county government officials that are similarly
affected by MS4 permits. These meetings resulted in the addition of more significant conditions
to Harford County's MS4 Draft Permit, in large part due to a growing regional focus on restoring
Chesapeake Bay. Conditions of this Final Permit require the County to possess the legal
authority to control storm drain system pollutants, continue mapping its storm sewer system,
monitor stormwater discharges, develop and implement comprehensive management programs,
and provide education and outreach regarding stormwater pollution. New requirements under
the Final Permit include increasing impervious area treatment, supporting litter reduction
strategies, and implementing environmental site design (ESD) technologies for new and
redevelopment projects to the MEP. The County will also be required to develop and implement
plans to address wasteload allocations (WLAS) established under EPA approved total maximum
daily load (TMDL) estimates. As discussed under Issue V. of this document, MDE has
established these restoration plans as annual reporting requirements under this Final Permit.

The Final Permit for Harford County is based on a “template” permit developed for Prince
George’s County with the input of EPA, MDE, several Maryland counties, and environmental
groups. The permit negotiation process for Prince George’s County is discussed in EPA’s letter
to MDE on October 22, 2013 (see Attachments). In the letter, EPA concluded that the Prince
George’s County permit is “...an excellent template to advance the stormwater program...” and



that it “...meets regulatory requirements, is enforceable, and achieves the water quality
objectives of the Clean Water Act (CWA).”

In its letter to MDE dated September 23, 2014, EPA notes that MDE made several substantive
changes to earlier versions of the draft of Harford County’s Final Permit to address EPA and
stakeholder concerns regarding water quality standards language, Chesapeake Bay TMDL
compliance, backsliding, and water quality monitoring (see Attachments). Furthermore, EPA
concluded that the Harford County permit “...is consistent with the [Prince George’s County
MS4 permit] ‘template’...”, which “...establishes clear enforceable requirements through the
incorporation of implementation schedules for structural and nonstructural controls.” EPA also
stated that the Harford County permit “...is satisfactory for purposes of the CWA and NPDES
permit regulations.”

More information on the MS4 permitting process in Maryland and MDE’s iterative approach
over the past several permit terms can be found in Harford County’s MS4 Permit Fact Sheet,
which is available on MDE’s website. In addition, an EPA letter dated November 29, 2012
provided relevant information about the Draft Permit development, the negotiation process for
the Prince George’s County’s “template”, and the public comments received (see Attachments).
These documents summarize a clear process that engaged stakeholders and EPA in order to
develop a permit that will meet the water quality goals of the CWA by implementing measures to
make further progress toward water quality standards (see Final Permit under Part I11.).

The following is a discussion of the most substantive comments received and MDE’s response to
each. The issues receiving the most comments included water quality standards and TMDLSs,
restoration criteria, monitoring, stormwater program requirements, regulated permit area, annual
reporting, and the 2014 MDE document titled Accounting for Stormwater Wasteload Allocations
and Impervious Acres Treated (MS4 Guidance). MDE’s response is broadly divided into the
comments received by environmental advocacy groups (Issues I. through V.) and the comments
from Phase | medium counties (Carroll, Charles, Frederick, Harford, and Howard) that are
affected by NPDES MS4 permits (Issues VI. through X1.). A summary is then provided of
MDE’s Basis for Final Determination on this Final Permit.

I. Water Quality Standards and Total Maximum Daily Loads.

The goals of Harford County's MS4 permit are to control stormwater pollutant discharges, to
improve water quality within the County’s urban watersheds, and to work toward meeting water
quality standards (WQS). In alignment with these goals, 8§ 402(p)(3)(B)(iii) of the CWA requires
the County to implement “...controls to reduce the discharge of pollutants to the maximum
extent practicable, including management practices, control techniques and systems, design and
engineering methods, and such other provisions as the Administrator or the State determines
appropriate for the control of such pollutants.” The Final Permit (see PART IV.) also requires
the development of restoration plans to achieve stormwater WLAs where there are EPA
approved TMDLs. In this manner, compliance with the permit will result in a reduction of
pollutant discharges from the County’s storm drain system and a framework for achieving WQS.



A. Water Quality Standards. A majority of the comments received on the Draft Permit
referred to compliance with State and federal WQS. A common claim of environmental groups
was that the Draft Permit authorizes discharges that do not meet existing WQS or that may
contribute pollutants to impaired waters, and therefore cannot be legally issued by MDE. For
example, one environmental advocacy group declared that “[t]he permit must contain a stated
prohibition against discharges which cause or contribute to the violation of water quality
standards for receiving waters.” This advocacy group also noted that NPDES permits issued by
the State must require that discharges authorized under these permits “...will be in compliance
with all applicable requirements of: ...surface and ground water quality standards...” [Code of
Maryland Regulations (COMAR) § 26.08.04.02(A)(1)]. Another environmental advocacy group
noted that federal regulations [40 CFR § 122.44(d)(1)(i)] require each NPDES permit to place
limitations on all pollutants or pollutant parameters that “...are or may be discharged at a level
which will cause, have the reasonable potential to cause, or contribute to an excursion above any
State water quality standard.”

The argument that the issuance of an MS4 permit violates the CWA is based on a citation of
federal regulations regarding Prohibitions Applicable to State NPDES Programs [40 CFR §
122.4(d) and (i) and 8 123.25]. Section 40 CFR 122.4 prohibits the issuance of an NPDES
permit “[w]hen the imposition of conditions cannot ensure compliance with the applicable water
quality requirements of all affected States.” Other commenters referenced 40 CFR § 122.4(i) to
suggest that the Draft Permit must comply with WQS. The first sentence of 40 CFR § 122.4(i)
reads “[n]o permit may be issued...[t]o a new source or a new discharger, if the discharge from
its construction or operation will cause or contribute to the violation of water quality standards.”

The case that MS4 permits must comply with WQS was rejected by the U.S. Court of Appeals
for the Ninth Circuit and several other state and federal courts®. In Defenders of Wildlife v.
Browner [191 F.3d. 1159, 1164 (9" Cir. 1999)], the Ninth Circuit Court found that WQS are not
applicable to municipal stormwater discharges. In its decision, the Court reasoned that Congress
expressly required industrial storm-water dischargers to comply with water quality standards, but
specifically “...chose not to include a similar provision for municipal storm-sewer discharges.”
Id. at 1164-1165. The Court concluded that “...the text of 33 U.S.C. § 1342(p)(3)(B), the
structure of the [CWA] as a whole, and this court’s precedent all demonstrate that Congress did
not require municipal storm-sewer discharges to comply strictly with 33 U.S.C. §
1311(b)(1)(C).” However, EPA has the discretion to require this compliance if warranted.

! The Defenders decision has been followed in various state and federal courts. e.g., Conservation Law Found., Inc.
v. Boston Water & Sewer Comm’n, 2010 U.S. Dist. LEXIS 134838, 73 ERC (BNA) 1282 (D. Mass. 2010); Miss.
River Revival, Inc. v. City of St. Paul, 2002 U.S. Dist. LEXIS 25384, 56 ERC (BNA) 1114, 33 Envtl. L. Rep. 20131
(D. Minn. 2002); City of Arcadia v. State Water Resources Control Bd., 135 Cal. App. 4th 1392 (Cal. App. 4th Dist.
2006); Building Industry Assn. of San Diego County v. State Water Resources Control Bd., 124 Cal. App. 4th 866
(Cal. App. 4th Dist. 2004); Matter of Natural Resources Defense Council, Inc. v. New York State Dept. of Envtl.
Conservation, 120 A.D.3d 1235, (N.Y. App. Div. 2d Dep’t 2013) cert. granted, 23 N.Y.3d 901 (2014); see also
Tualatin Riverkeepers v. Or. Dep’t of Envtl. Quality, 230 P.3d 559, 563 n. 8 (2010) (discussing Defenders to explain
why environmental groups only challenged an MS4 permit’s failure to comply with water quality standards under
state law and not the CWA). Indeed, no court has reported an opinion specifically rejecting the logic set forth in the
Defenders decision.



To support their assertion that the Draft Permit must comply with WQS, an environmental
advocacy group pointed to an administrative opinion, In Re: Government of the District of
Columbia, Municipal Separate Storm Sewer System, 10 E.A.D. 323 (2002) where WQS were
applied to the District of Columbia’s MS4 permit. In this case, EPA used the discretion
recognized in Defenders of Wildlife, 191 F.3d at 1166, to require that the District of Columbia’s
permit comply with WQS. In its decision, the Environmental Appeals Board clarified that the
CWA does not mandate compliance with WQS. In this specific case, EPA exercised its
discretion and intended that the District of Columbia permit would satisfy them.

Because of the number of Phase | MS4 permits, MDE and EPA agreed to develop a single
permit, which, when approved, would serve as a template for the remaining Phase I jurisdictions,
including Harford County. In its letter dated November 29, 2012, EPA objected to the June 2012
version of that template, because the language prohibiting discharges that would cause or
contribute to a violation of WQS was inadequate. In response to this concern, MDE submitted
revised language in subsequent draft permits (see PART I11.). Despite EPA’s initial suggestions,
this language does not require strict compliance with WQS, but establishes WQS and WLASs in
approved TMDLs as goals. In its September 23, 2014 letter providing supplemental comments
on the Draft Permit, EPA noted that this language resolved the 2012 objection because “...it
contains enforceable objective and measurable elements.” EPA also noted the other parts of the
Draft Permit (e.g., PARTs IV.D., and VII.A. and C.) “...further strengthen protections for the
water quality of receiving streams...” As a result, EPA considers the language and provisions
found in the Draft Permit *...satisfactory for purposes of the CWA and applicable NPDES
requirements.”

With respect to State law, under Section 9-324(a)(1) of the Environment Article, MDE may only
issue a permit if it complies with “[a]ll applicable State and federal water quality standards and
effluent limitations.” MDE has interpreted the use of “applicable” to be consistent with the
CWA and the Defenders of Wildlife case, which specifically exempt discharges from MS4
systems from compliance with WQS. Therefore, WQS are not applicable to MS4 permits unless
MDE requires them. Here, MDE has not required strict compliance with WQS.

That State and federal law do not require the Draft Permit to meet WQS was affirmed recently in
the decision of Judge Stringer in Blue Water Baltimore v. MDE [Case No. 03-C-14-000761].
That case dealt with the MS4 permit issued to Baltimore County on December 23, 2013, which is
based on the same template. In a ruling from the bench, Judge Stringer concluded that “...the
Clean Water Act does not require compliance with the water quality standards.” Judge Stringer
further stated that Maryland law does not require the MS4 permit to meet WQS “...because there
is no applicable Federal or State law requiring it.” Therefore, the Court ruled that *...the permit
complies with 33 U.S.C. 8 1342(p)(3)(B) of the Clean Water Act.”

In summary, several environmental advocacy groups have argued that State and federal law and
regulations require that the Draft Permit comply with WQS. However, this interpretation of the
CWA has been rejected by U.S. Court of Appeals for the Ninth Circuit in the Defenders of
Wildlife case; MS4 stormwater discharges are specifically exempted from compliance with
WQS. Similarly, Maryland law and regulations do not make WQS applicable to stormwater
discharges. Rather, MS4 permits are required to comply with legal standards that another source



(e.q., federal law) makes applicable to them. Because there is no applicable federal or State legal
standard, the Final Permit does not need to comply with WQS. Any argument that is founded on
the premise that the Final Permit must comply with WQS is incorrect.

B. TMDLs and WLAs. There were also many comments regarding the lack of specific WLAS
in Harford County’s Draft Permit. For example, one environmental advocacy group stated that
the Draft Permit must contain requirements “...consistent with the assumptions and requirements
of any available wasteload allocation.” [40 CFR § 122.44(d)(1)(vii)(B)]. This group also
commented that “[d]espite the clear legal requirement for the Draft Permit to ensure compliance
with WQS and TMDL WLAs, it does not do so.” Another environmental advocacy group
similarly stated that “[u]nder the terms of this Draft Permit, the County must attain applicable
WLAs for each TMDL for each receiving water body.” This group added that “[t]he Permit
must include a quantification of the current loading of nitrogen, phosphorus and sediment from
all identified sources...to assess progress towards applicable WLAs...” Another common
argument from the environmental community has been that EPA’s own guidance [see Wayland
and Hanlon, “Establishing TMDL WLAs for Storm Water Sources...” (11/22/2002), and Hanlon
and Keehner, “Revisions to the November 22, 2002 Memorandum...” (11/12/2010)]
recommends that “...where the NPDES authority determines that MS4 discharges and/or small
construction stormwater discharges have the reasonable potential to cause or contribute to water
quality standards excursions, permits for MS4s and/or small construction stormwater discharges
should contain numeric effluent limitations where feasible to do so.”

As discussed above, the Draft Permit is not required to comply with WQS or any TMDL WLA:s.
However, the permit does establish the twenty percent restoration requirement (see PART
IV.E.2.) as a numeric effluent limit to achieve the Chesapeake Bay and local TMDL WLAs. The
County is required to *“...commence and complete the implementation of restoration efforts for
twenty percent of the County’s impervious surface area...that has not already been restored to
the MEP” [see PART IV.E.2.a.]. In support of this, the Final Permit requires within one year of
issuance that the County submit an impervious surface area assessment that serves as the
baseline for restoration efforts. The permit also requires additional planning, reporting, and
assessment components including assessments and detailed restoration plans for all watersheds,
and stormwater implementation plans for each EPA approved TMDL.

In its September 23, 2014 letter, EPA states that this numeric effluent limit (i.e., twenty percent
restoration of impervious surface area) is “...consistent with the reductions called for in both
Maryland’s WIP [Watershed Implementation Plan] and CBP [Chesapeake Bay Program] 2017
interim goals...” and that “EPA is satisfied that this permit is consistent with the overall
assumptions and requirements of the Chesapeake Bay TMDL WLA and the CBP goal of 2025.”
EPA also found “...this approach satisfactory with regard to the other applicable TMDL WLAS
identified in the permit...” EPA offers that the effluent limit “...is consistent with EPA’s
regulations and guidance” and “...is designed to reduce nutrient and sediment discharges in a
way that is consistent with the MDE Phase Il WIP...” Finally, EPA’s recent guidance [see
Sawyers and Best-Wong, “Revisions to the November 22, 2002 Memorandum...” (11/26/20140]
uses the twenty percent restoration requirement as an example of *...a specific, quantifiable
performance requirement that must be achieved within a set timeframe.”



Therefore, the twenty percent restoration requirement described in PART IV.E.2. is an EPA
approved effluent limit consistent with, and satisfactory for addressing both the Chesapeake Bay
and other applicable TMDL WLAs. The Final Permit also requires an initial impervious surface
area assessment (see PART IV.E.2.a.) that serves as a quantification of the existing conditions
that is used to assess progress toward meeting those WLASs. Finally, EPA has confirmed that not
only is this effluent limit acceptable for meeting TMDL WLAs, it is also consistent with
regulations and guidance as set forth in EPA’s 2002 Wayland, 2010 Hanlon, and 2014 Sawyers
Memos. Consequently, the Final Permit does contain requirements that are consistent with the
assumptions and requirements of any available TMDL WLAs.

C. Enforceable Plans and Deadlines. In addition to the want for meeting WQS and WLA:s,
there was a collective concern from environmental advocates that the Draft Permit did not
require enforceable plans with interim and final deadlines for meeting WLAs. For example, one
organization stated that “[t]he Permit fails to require the numeric benchmarks or interim
standards or milestones in the implementation plan to be quantified as defined in Maryland law
and under the federal Clean Water Act regulations.” This organization added that the CWA ...
requires that compliance with MS4 permits be ‘expeditiously as practicable’...” Another
commenter argued that the Draft Permit must require the County to “...prepare plans as
enforceable permit requirements to implement approved TMDL and WLA with compliance
schedules containing the final date for meeting applicable WLAs...” Additionally, another
environmental advocacy group commented that compliance schedules and pollution reduction
milestones “...are necessary for the County to attain [WLASs]...” and that *...only these types of
requirements can ensure compliance with [WQS], in accordance with the [CWA] and Maryland
law.”

Federal regulations governing the use of compliance schedules in NPDES permits state that
“[t]he permit may, when appropriate, specify a schedule of compliance leading to compliance
with CWA and regulations.” [40 CFR § 122.47]. By the terms of these regulations, a compliance
schedule is used to address an ongoing violation of the CWA or federal regulation. According to
the CWA and Maryland law, the County’s permit does not need to comply with WQS.

Likewise, MDE has not made compliance with WQS a condition of the Draft Permit. For these
reasons, there are no ongoing violations of WQS to address and compliance schedules are not
applicable.

With respect to WLAs, MDE offers that TMDLSs generally do not include deadlines for meeting
respective WLASs. One exception to this rule is the Chesapeake Bay TMDL, which, according to
the Chesapeake Bay Watershed Agreement, must be met by 2025. As discussed above, EPA has
determined that the Draft Permit is consistent with the requirements of the Chesapeake Bay
TMDL WLA. Similarly, EPA has also stated that the requirements for restoration plans
described in PART IV.E.2.b. of the Draft Permit are acceptable for addressing other applicable
TMDL WLAs. Therefore, the Draft Permit is not in violation and compliance schedules for
meeting applicable WLAs are not required.

While they are not enforceable as effluent limitations, the Final Permit does set forth WQS and
WLASs as goals that the County must work toward meeting. To ensure that there is progress
toward meeting these goals, the Final Permit requires that the County submit restoration plans



for each stormwater WLA approved by EPA. Provisions for these restoration plans can be found
under PART IV.E. (Restoration Plans and Total Maximum Daily Loads). This section of the
Final Permit requires Harford County to conduct systematic assessments and develop detailed
restoration plans for all watersheds within the County. For all EPA approved TMDLs, these
restoration plans must include “...a detailed schedule for implementing all structural and
nonstructural water quality improvement projects, enhanced stormwater management programs,
and alternative stormwater control initiatives for meeting applicable WLAs...[that] specify
pollutant load reduction benchmarks and deadlines...[and] include the final date for meeting
applicable WLAs...” Also included in PART IV.E. are public notification and participation
procedures, and requirements for the County to address any material comments from the public
regarding the restoration plans before submitting to MDE for review and approval. Once
approved, these plans, schedules, benchmarks and deadlines, and final date for meeting
stormwater WLAs become enforceable under the permit

D. Restoration Criteria. The restoration of twenty percent of the County’s impervious area
that has little or no stormwater controls is a major requirement in the Draft Permit. Numerous
comments from environmental advocacy groups demanded that ESD be used as the standard for
acceptable impervious area restoration. The central argument was that federal MEP standards
mandate the use of ESD in MS4 permits. Additionally, it was argued that State law mandates the
use of ESD to the MEP when implementing stormwater management. Therefore, the Draft
Permit must be revised to require that ESD be used to meet the twenty percent restoration
requirement.

One environmental advocacy group commented that the CWA requires MS4 permittees to
“...develop, implement, and enforce a stormwater management program designed to reduce the
discharge of pollutants...to the maximum extent practicable.” [40 CFR 8§ 122.34(a)] (emphasis in
original). This group also offered that “... Maryland law states that ESD should be used in
stormwater management programs whenever possible...” Another group commented that
*“...this permit must institute or impose all the controls and the highest levels of management and
treatment that are capable of being put into practice — most decidedly not standard practices”
[NC Wildlife Federation v. NC Division of Water Quality, 5 E.H.R. 2055, 6 E.H.R. 0164]
(emphasis in original).

MDE’s review of the federal regulations and the NC Wildlife decision found that these refer to
post-construction stormwater controls for new development and are not applicable to restoration
activities. Also, the NC Wildlife decision did not require ESD; rather, it specified conditions for
the use of structural stormwater controls for new development activities (emphasis added).
Regarding Maryland law, with the passage of the original Stormwater Management Act (Act) in
1982 and its subsequent revisions in 2007 and 2012, the General Assembly intended to
*“...reduce as nearly as possible the adverse effects of stormwater runoff...” [§ 4-201, Annotated
Code of Maryland]. However, the Act addresses the installation of stormwater management to
serve future development and specifies that “...a person may not develop any land for
residential, commercial, industrial, or institutional use without submitting a stormwater
management plan...” [§ 4-204, Annotated Code of Maryland]. The standard for new
development stormwater management is to reduce runoff to reflect forested conditions.
Therefore, new development should not contribute to increased stormwater flows.



During the Baltimore City tentative determination process, the City noted in its comments in
September 2012 that the legislative history of the Act does not mention MS4 permit
requirements and that “...no one who commented on the legislation...suggested that the [Act]
would result in a requirement that...permittees be required to implement [ESD] as part of MS4
compliance.” Clearly, Maryland’s law and regulations have historically imposed stormwater
management for new development and there is nothing in either that suggests otherwise.

A common theme in many of the environmental advocacy groups’ comments is that the Draft
Permit allows the use of stormwater management practices that are less effective to be used for
restoration activities. For example, one group offered “...recognizing that ESD is not
appropriate for all projects, areas, and circumstances, the preference for ESD should simply
require that such measures are evaluated before less efficient, structural measures are
implemented.” Another stated that the Draft Permit’s restoration requirements “...fall short of
MEP because they do not require or prioritize the use of [ESD] techniques.”

MDE believes that there are incentives to utilize ESD practices for restoration in both the Draft
Permit and the MS4 Guidance. The Draft Permit states that restoration of impervious surfaces
shall be based on the treatment of the water quality volume (WQ,) criteria and associated list of
practices defined in the 2000 Maryland Stormwater Design Manual (Manual). While this allows
structural treatment practices such as wet ponds, wetlands, infiltration, and filtration, the MS4
Guidance clearly shows that ESD practices will be given greater pollutant load reductions than
other acceptable water quality treatment practices. In addition, impervious areas draining to
practices like dry detention, dry extended detention, or hydrodynamic structures will not be
considered treated and will be required to be restored to the MEP. By granting greater pollutant
reduction credit for ESD, and allowing flexibility to use other acceptable water quality treatment
facilities, restoration efforts in Harford County will be consistent with EPA incentives and other
national programs. In its November 29, 2012 letter, EPA removed prior objections to the Draft
Permit and supported MDE’s MS4 Guidance. Therefore, this letter clearly shows that the permit
conforms to EPA recommendations.

In February 2010, MDE issued an NPDES Permit to Montgomery County (MD0068349) that
does not require the use of ESD to satisfy restoration requirements. Similarly, the most recent
version of the Los Angeles County NPDES permit (NPDES NO. CAS004001, November 5,
2012), includes requirements for local low impact development (LI1D) ordinances for new and
redevelopment but not for restoration or retrofitting. It is important to note that the requirements
and performance standards for these LID ordinances are similar to those required by Maryland.
While EPA encourages its use, there is no federal mandate that ESD shall be used to meet
NPDES permit requirements.

In summary, Harford County’s Final Permit does provide incentive to use ESD for restoration.
However, ESD may be used in conjunction with other proven water quality practices in order to
achieve the clean water objectives of the Final Permit. MDE believes that this allows a balanced
approach where the County can set priorities based on local water quality conditions, while
offering flexibility to implement various strategies based on site specific opportunities to achieve
watershed restoration objectives.



I1. MDE MS4 Guidance.

As discussed above, a major provision in Harford County’s Draft Permit is the restoration of
twenty percent of the County’s impervious surfaces that have little or no stormwater
management. MDE has provided for how this requirement can be met in the MS4 Guidance.
During the public comment period for Harford County’s Draft permit, MDE received many
varied and often conflicting comments regarding the MS4 Guidance document. MDE’s
reasoning and answers to the specific concerns from environmental groups are provided below.

Many environmental groups believed that the MS4 Guidance document does not meet the MEP
standard for restoration practice implementation because it allows the use of less effective best
management practices (BMPs). One environmental advocacy group states that BMPs such as
extended detention practices “...are significantly less effective than ESD at controlling
stormwater pollution because they fail to address the core problem: overall runoff volume.
While reduction of pollutant loadings is important, it is secondary to the enormous runoff
volumes that destroy aquatic life and mobilize sediments and nutrients by eroding stream banks.”
This group’s primary support against the use of extended detention facilities comes from the
2008 draft of the National Research Council’s (NRC) report, Urban Stormwater Management in
the United States (National Academies Press, 2009 and cited herein as the “NRC report™) on
stormwater that “...provides strong evidence — and a scientific consensus — that detention ponds
fail to meet the full range of urban stream and watershed restoration objectives.”

The NRC report described this historical stormwater perspective on page 341: “Some way was
needed to control the quantity of water reaching the end of pipes during a runoff event, and on-
site detention...became the standard for accomplishing this. Ordinances started appearing in the
early 1970s, requiring developers to reduce the peaks of different size storms, such as the 10-
year, 24-hour storm. The ordinances were usually intended to prevent future problems with peak
flows by requiring the installation of flow control structures, such as detention basins, in new
developments.” The NRC report succinctly pointed out on pages 421 and 422 that “[t]he
problem with the traditional approach is that (1) the majority of storms throughout the year are
small and therefore pass through the detention facilities uncontrolled, (2) the criterion of
reducing storm flow does not address the need for reducing total storm volume, and (3) the
facilities are not designed to work as a system on a watershed scale. In many cases, the site-by-
site approach has exacerbated downstream flooding and channel erosion problems as a watershed
is gradually built out.”

The NRC report suggests that a fundamental shift is needed in how stormwater management is
implemented in order to achieve better water quality results. On page 535, the NRC report states
that “[flor MS4 operators, the concept of designing MS4s for both flood control conveyance
(capital flood design) and for water quality protection (water quality design) involves a
fundamental shift. Whereas flood control engineers design conveyance systems with return
frequencies of two years (streets), ten years (detention basins), 50 years, and 100 years
(channels), the water quality design storm event is for a return frequency of six months to a year.
The water quality design implicitly focuses on treating the first flush of runoff, which contains
the highest load and concentration of pollutants and which occurs in the first half to one inch of
runoff. In contrast, flood control designs are built to convey tens of inches of runoff.”
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MDE strongly concurs with the NRC report and used the same hydrologic analysis to push
through new regulations in Maryland in 2000 that specifically address stream channel erosion
and degradation. The State’s historical perspective described in the Manual, page 1.10, states
that “[t]raditionally, Maryland has attempted to provide some measure of channel protection by
imposing the two-year storm peak discharge control requirement, which requires that the
discharge from the two-year post development peak rates be reduced to pre development levels.
However, recent research and experience indicate that the two-year peak discharge criterion is
not capable of protecting downstream channels from erosion. In some cases, controlling the two-
year storm may actually accelerate streambank erosion because it exposes the channel to a longer
duration of erosive flows than it would have otherwise received.”

The Manual was an effort to incorporate the significant experiences gained by the State’s
stormwater community and accommodate much needed improvements for managing urban
runoff. Accordingly, MDE’s regulations and the accompanying Manual were updated to require
“...a unified approach for sizing stormwater BMPs in the State of Maryland to meet pollutant
removal goals, maintain groundwater recharge, reduce channel erosion, prevent overbank
flooding, and pass extreme floods.” The ensuing criteria and treatment volumes correlate
directly to the NRC’s recommendations for the management of the smaller, more frequent storm
events. Design features include the use of pre-treatment vegetation, wetland pockets and pools,
flow reduction techniques, native plants, meadows, trees, permeable soils, and the creation of
sinuous flow paths. These green techniques mimic the natural hydrologic process, soak up and
store runoff, and improve water quality. Structural BMPs (e.g., dry ponds, detention ponds) that
do not meet minimum water quality treatment standards described in Maryland's Manual cannot
be used to meet permit restoration requirements.

Many of the comments from environmental groups used the terms “detention facility” and
“extended detention facility” interchangeably. Technically speaking, there are significant
differences between a detention facility and an extended detention facility. These differences are
noted in the NRC report (see pages 568 and 569), which defines detention as “[t]he temporary
storage of stormwater runoff in a [BMP] with the goals of controlling peak discharge rates...”
Conversely, the report confirms the utility of extended detention wet ponds as part of a systems
approach to restoring urban watersheds. Page 395 of the NRC report states that: “[b]y holding a
volume of stormwater runoff for an extended period of time, extended detention [BMPs] can
achieve both water quality improvement and reduced peak flows. Generally the goal is to hold
the flows for 24 hours at a minimum to maximize the opportunity of settling, adsorption, and
transformation of pollutants. For smaller storm events (one- to two-year storms), this added
holding time also greatly reduces the outflows from the [BMP] to a level that the stream channel
can handle.”

According to the NRC report, page 400, wet extended detention facilities that “...are designed
with an aquatic bench around the edges to promote contact with plants...aids in reduction of
flow velocities, provides growth surfaces for microbes, takes up pollutants, and provides
filtering.” Finally, when discussing unique opportunities for retrofitting in urban areas on page
459, the NRC report concludes that “[p]ublicly owned, consolidated [BMPs] should be strongly
considered as there may be insufficient land to have small, on-site systems. The types of [BMPs]
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that are used in consolidated facilities - particularly detention basins, wet/dry ponds, and
stormwater wetlands - perform multiple functions, such as prevention of streambank erosion,
flood control, and large-scale habitat provision.”

Maryland’s Manual requires all extended detention facilities to have wet pool storage and
management of the one-year 24-hour storm as recommended in the NRC report. Thus, extended
detention wet ponds are acceptable for stormwater restoration. Furthermore, MDE encourages
the retrofit of detention facilities or dry ponds to extended detention wet pond facilities as a
strategy for reducing pollutants to Chesapeake Bay and meeting MS4 permit obligations. Where
these opportunities present themselves, they should be explored fully. Maryland’s Manual for
stormwater BMP design and MDE’s approach to retrofitting under the municipal permit program
are completely aligned with the NRC report.

I11. Maryland Stormwater Program Requirements.

Harford County’s Draft Permit requires that the County maintain an acceptable stormwater
management program in accordance with the Environmental Article, Title 4, Subtitle 2,
Annotated Code of Maryland. This includes compliance with the minimum requirements
specified under COMAR 8§ 26.17.02. Some environmental groups provided recommendations
related to stormwater program requirements in PART IV.D.1. of the Draft Permit. These
recommendations included specific language related to inspection and maintenance,
documentation of stormwater management waivers and exemptions, and ESD code review and
modifications. MDE believes that the suggested language changes are already addressed under
Maryland’s stormwater program requirements and reinforced in the Draft Permit. Because State
stormwater management law and regulations are incorporated by reference, these provisions are
required and enforced under the Final Permit.

The suggested language changes regarding stormwater maintenance included provisions that the
County develop a maintenance plan for all County owned and operated stormwater management
practices within 18 months of the effective date of the permit. This language is actually less
stringent than State regulation. COMAR 8§ 26.17.02.09.E.(5)(n) (Contents and Submission of
Stormwater Management Plans) requires an inspection and maintenance schedule prior to final
stormwater management plan approval. Because County owned and operated facilities need to
meet State regulation, a maintenance plan is already required to be developed during the plan
review process. Therefore, the suggested language is less stringent than COMAR and
unacceptable.

Additional permit language recommendations specified that the County “...shall provide for the
inspection of all practices at least once every three years...” and “...submit documentation in its
annual reports identifying the practices inspected, the number of maintenance inspections
performed, the County’s inspection schedules, the actions used to ensure compliance, and any
other relevant information.” This provision is already required in both the Draft Permit and in
COMAR 8 26.17.02. For example, PART 1V.D.1. of the Draft Permit requires the County to
maintain construction inspection information, and “[d]Jocumentation identifying the ESD systems
and structural stormwater management facilities inspected, the number of maintenance
inspections, follow-up inspections, the enforcement actions used to ensure compliance, the
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maintenance inspection schedules, and other relevant information shall be submitted in the
County’s annual reports.” In addition, the content of inspection reports, documentation of
activities, and the minimum inspection frequency of at least once every three years are also
provided in COMAR § 26.17.02. Therefore, the requirements specified in both the permit and
State regulations meet the intent of the suggested language changes.

Another recommendation under maintenance of stormwater management practices specifies that
the County “...shall develop accountability mechanisms to ensure maintenance of stormwater
control measures on non-County property.” The Draft Permit does specify that preventative
maintenance inspections shall be performed and enforcement actions be used to ensure
compliance according to COMAR. In addition, COMAR 8§ 26.17.02.03.(c)(2) specifies that an
acceptable stormwater management program shall have “...inspection and enforcement
procedures that ensure the proper construction and maintenance of approved stormwater
management measures.” COMAR 8§ 26.17.02.10.D. specifies that “[t]he county or municipality
responsible for inspection and enforcement of approved stormwater management plans may, for
enforcement purposes, use any one or a combination of the following actions...” These actions
may include a notice of violation, a stop work order, a civil action, or criminal prosecution.
Therefore, the County already has the enforcement authority and accountability mechanisms
necessary to pursue appropriate action to ensure the proper maintenance of stormwater practices.

Another comment related to Maryland’s stormwater management program recommended that the
Draft Permit require full documentation and evaluation of all stormwater management
exemptions and waivers to ensure that there are no adverse effects to stream quality. This
documentation is required in the Draft Permit under PART IV.D.1.b.iii. and iv. These
requirements specify the documentation of the “[n]Jumber of stormwater exemptions issued” and
the “[n]Jumber and type of waivers received and issued, including those for quantity control,
quality control, or both...” In addition, COMAR 8§ 26.17.02.05.C. specifies that waiver policies
for individual developments “...reasonably ensure that a development will not